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Community, [2002] OJ L 80/29. 
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IV. Goal, function and legal basis of I&C 


1. Goal and function 


Two more or less contrasting approaches dominate the debates on the goal 
and function of I&C. The first is rooted in human resources (HR) culture and 
can be called instrumental. I&C is useful for the company because it moti- 
vates employees, dampens (potential) tensions and conflicts, may increase the 
quality of decision making and — eventually — may result in better perfor- 
mance of the company (and possibly even higher returns for shareholders). 
The second approach stresses I&C as a part of industrial democracy: employ- 
ees have the right to influence their work and work environment, comparable 
to the right of citizens to have an influence on political decision-making. 
I&C contributes to reduce the power gap between employer and employees. 

Although these different approaches are not mutually incompatible, in 
practice they have given rise to almost completely separate discourses, with 
only limited overlap. The instrumental approach is far more popular among 
management, HR-practitioners and psychologists, while the industrial democ- 
racy approach figures mainly among unions, socialists and industrial relations 
scholars. 

Sometimes the two approaches have explicitly been laid down in the rele- 
vant legislation. One example is the Dutch works council act, which states 
that works councils are to be established for the proper functioning of the 
undertaking in all respects and for the representation of the employees. 

Linked to the different approaches are the (perception of the) issues of the 
costs and benefits of I&C. There is a growing body of research on this topic. 
The costs are generally more visible than the benefits, which are more diffuse 
and less tangible. Direct costs mainly consist of time not worked, costs of 
travel and other facilities for I&C practitioners. Other costs may pertain to 
slowing down decision making, although this is a contested subject. Some of 
the major benefits have been mentioned above (better decisions, more em- 
ployee support for decisions), but they may also consist of faster implementa- 
tion once decisions have been taken and higher productivity levels due to 
better motivation of employees. 


2. The legal basis of I&C 


Historically, I&C practices were often initiated by socially minded individual 
employers, starting in the nineteenth century. Later on, in most countries I&C 
was based on legislation, with boosts in the 1950s and especially the 1970s. 
It should be noted however that in several countries (Norway, Denmark, 
Belgium, Italy, Cyprus, and Finland) not legislation, but (national) collective 
agreements have traditionally been the main foundation of I&C. 
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EU legislation has laid down minimum standards for both systems (legis- 
lation and collective agreements), starting with the I&C paragraphs in the 
directives on collective redundancies,* transfer of undertakings? and insol- 
vency,° and (for the transnational dimension) the EWC Directive.’ A more 
comprehensive bottom line of I&C rights came to life with the 2002 Frame- 
work Directive on information and consultation. Since then, we have wit- 
nessed, again on the transnational level, the emergence of I&C rules in the 
SE? and SCE Directives? and in the recasting of the EWC Directive.!” 

In more recent times, the distinction between legislation and collective 
agreements has become (slightly) more blurred. In several countries there is 
room to deviate from legislation by way of collective agreement, and some- 
times also (or alternatively) by way of an agreement with the works council. 
These often only allow for deviation in favour of employees, but this is not 
always the case. 

This brings us to the more fundamental issue of whether worker involve- 
ment could or should (partly or entirely) be based on legislation, or on con- 
tractual arrangements. Many economists support the latter view, with the 
main argument that if there is a market for workplace representation, it would 
come into existence more or less spontaneously. Proponents of the former 
view point to market imperfections (including free-rider problems and the need 
for a level playing field), and to the intrinsic value of economic democracy. 


* Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the 
Member States relating to collective redundancies, [1998] OJ L 225/16. 

5 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of 
the Member States relating to the safeguarding of employees’ rights in the event of trans- 
fers of undertakings, businesses or parts of undertakings or businesses, [2001] OJ L 82/16. 

é Originally Council Directive 80/987/EEC of 20 October 1980 on the approximation 
of the laws of the Member States relating to the protection of employees in the event of the 
insolvency of their employer, [1980] OJ L 283/23; now Directive 2008/94/EC of the Euro- 
pean Parliament and of the Council of 22 October 2008 on the protection of employees in 
the event of the insolvency of their employer (Codified version), [2008] OJ L 283/36. 

7 Council Directive 94/45/EC of 22 September 1994 on the establishment of a Europe- 
an Works Council or a procedure in Community-scale undertakings and Community-scale 
groups of undertakings for the purposes of informing and consulting employees, [1994] OJ 
L 254/64. 

8 Council Directive 2001/86/EC of 8 October 2001 supplementing the Statute for a Euro- 
pean company with regard to the involvement of employees, [2001] OJ L 294/22. 

° Council Directive 2003/72/EC of 22 July 2003 supplementing the Statute for a Euro- 
pean Cooperative Society with regard to the involvement of employees, [2003] OJ L 207/25. 

10 Directive 2009/38/EC of the European Parliament and of the Council of 6 May 2009 
on the establishment of a European Works Council or a procedure in Community-scale 
undertakings and Community-scale groups of undertakings for the purposes of informing 
and consulting employees (Recast), [2009] OJ L 122/28. 
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Interestingly, the European legislature has opted for the middle way. The 
directives on the EWC, SE and SCE (and to some extent the regulation on 
cross-border mergers) starts from the premise that the employer and employ- 
ees negotiate an arrangement on worker involvement (the contractual ap- 
proach). If the parties fail to reach an agreement, there is a fall back mecha- 
nism (the legislative approach). 


V. Excursion: 
workplace representation and corporate governance 


Two systems of worker involvement can be distinguished. This chapter deals 
with I&C. The main characteristic of I&C is that it is rooted in the establish- 
ment/plant, usually independent of the legal form this establishment has 
(single owner, limited company, foundation etc.). 

By contrast, employee board level representation (EBLR) is fully linked to 
the legal form of the undertaking. Worker participation gives employee repre- 
sentatives (or in its absence, employees) a say in the running of company 
affairs through influence on the composition of company organs (supervisory 
board or, in one-tier systems, the board). 

Because of its being disconnected to the legal form of the company, at first 
sight I&C seems also disconnected from the corporate governance arena. This 
view however stems from a narrow view of corporate governance, as solely 
pertaining to the relation between shareholders and executive management. In 
this narrow view corporate governance is seen as a set of mechanisms by 
which shareholders can discipline managerial behaviour, curbing opportunis- 
tic behaviour and aligning management behaviour with shareholder interests. 
In a broader approach, the goal of curbing opportunistic behaviour by man- 
agement is unchanged, but the range of mechanisms taken into account is 
widened to include, amongst others, I&C. 


VI. The actors: who act as employee representatives? 


There are major variations across countries (and sometimes in one and the 
same country) with regard to the main I&C actors. These can be: 


— Only or virtually only union delegates (in the majority of the EU coun- 
tries). 

— Works councils (either with or without management representation) as 
the sole or dominant representation at workplace level. 

— Both unions and works councils. Often, in practice, the unions are the 
main channel, but sometimes it is the works council (Spain). 
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— Either unions or works councils, the latter sometimes only when unions 
are absent. 

— Employees themselves, usually in the absence of systems of representa- 
tion." 

— Health and safety committees. 

— Separate mention should be made of countries that have opted for no re- 
presentative body as the default mechanism. The UK is the most im- 
portant example in this category. 


Where representation by both unions and work councils exists, there are gen- 
erally two types of solutions (demarcation of rights) for possible conflicts 
between those representations. Several countries treat unions and works 
councils as alternatives (e.g. Czech Republic, Lithuania, and Romania). Other 
countries have developed a division of tasks and responsibilities, usually 
along the lines of information and consultation (works councils) and collec- 
tive bargaining issues (unions). 

The boundaries between works council and union representation are some- 
times blurred, and may show overlap. An example is found in Bulgaria. 
Employees may establish I&C bodies but may also transfer the I&C rights to 
the unions. A similar system exists in Croatia. Rules which said that a works 
council had to be dissolved once a local union existed had previously been 
in place in the Czech Republic but were deemed unconstitutional in 2008. 
In other countries (France is an example) virtually all systems mentioned 
above co-exist simultaneously. In Malta, if the employee representation 
consists of non-union representatives and later on a union representation is 
recognized by the employer, the former representation will be replaced. 

Works councils, even when elected by all employees, in practice often con- 
sist of a majority of union members. In many countries, the (non-)involve- 
ment of the unions is not a neutral issue. Especially in countries with more or 
less antagonistic industrial relations, unions may perceive works councils as 
unwanted competition on the employee side, and sometimes even as a fifth 
column among the employees, helping the employer against the unions. In the 
1970s in the UK, at least some of the unions were very much opposed to 
I&C. On the other hand, in quite a few countries one will (almost) only find 
works council type bodies where union structures exist. Examples include 
Greece and Portugal. 

In several countries, the composition of the government influenced the 
type of worker representation. In Hungary in 1998, the then right-wing gov- 
ernment swung the balance away from the unions towards the works councils. 
This was reversed by the socialist government elected in 2002. The position 


11 Roger Blanpain/Nikita Lyutov (eds.), Workers’ Representation in Central and East- 
ern Europe, Challenges and Opportunities for the Works Councils’ System, 2013, 72. 
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of the unions was again weakened in 2012 by the present right-wing govern- 
ment (although works councils lost rights as well). Comparable developments 
took place in Slovakia. 


VII. The establishment of works councils 


l. Thresholds 


The obligation (or the right) to create a works council occurs at different 
thresholds. 50 or 100 employees is a fairly common figure, but other, usually 
lower, thresholds exist, even as low as five in Germany. 


2. Occurrence, compliance 


There may be a huge gap between the legal obligation (or possibility) and the 
actual compliance with this obligation. Only a very small proportion of the 
small enterprises in Germany actually have established a works council. 
Compliance increases with the size of the company. 

Thresholds may lead to remarkable practices of employer avoidance: 
in France the number of firms with just below 50 employees is significantly 
higher than would be expected. Many commentators explain this phenome- 
non by pointing to extensive rights and facilities for employee reps once 
the threshold of 50 employees has been crossed. In some countries, like 
Latvia and also Lithuania, workplace representation seems to be virtually 
non-existent. 

In many countries a labour inspectorate is responsible for compliance with 
law, but this does not guarantee universal compliance, especially in smaller 
firms. In Belgium, inspections only cover firms with more than 100 employ- 
ees, with the result that only about a third of the employees are covered by a 
works council. 

Differences may exist between sectors, partly due to differences in legis- 
lation concerning the private and the public sectors. In the Netherlands, the 
government sector (with some exceptions) has been covered by I&C legis- 
lation since 2001 and shows a compliance rate of almost 100%. 


3. Establishment of works councils: right or duty? 


There are two contrasting approaches to the establishment of works councils. 
The first is that there is a duty for the employer to create a works council, 
once certain thresholds (usually the number of employees) have been passed. 
The alternative approach is that — again given the crossing of certain thresh- 
olds — employees have the right (but not the duty) to establish a works 
council. 
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One rationale behind the first approach is that given the hierarchical rela- 
tionship between the employer and individual employees, it may be risky for 
(a group of) individual employees to take the initiative for creating a works 
council. Therefore, the legislature lays the responsibility on the employer’s 
side. A second rationale is the notion, sometimes laid down in law, that it is 
(also) in the interest of the employer to establish an I&C mechanism and 
therefore logical to give him also the responsibility. 

There are two main arguments for the second approach. The first is rather 
straightforward. In countries where I&C is predominantly seen as an employ- 
ee affair, the logical consequence is that the initiative should also rest with 
the employees. The second argument is of a different order and is mainly 
advocated by the employee side. According to this view, the initiative should 
lay with the employees to avoid situations where the employer controls the 
process and may set up a works council that is subservient to him, possibly 
with the aim of undermining union influence. 

In both systems, the question of compliance arises, albeit in slightly differ- 
ent ways. What happens when the employer refuses to start the process of 
establishing a works council (first approach)? Or when the employer resists 
the employee initiative (second approach)? 

There may be penal sanctions for the employer but also mechanisms to 
make sure that employees can enforce their rights. One such mechanism is 
that both individual employees and unions can go to court. Another mecha- 
nism may consist of monitoring activities by the labour inspectorate. A more 
indirect mechanism is that the employer can encounter problems in court 
when implementing certain decisions (restructuring, dismissal) and not hav- 
ing fulfilled his obligation to install a works council. 


VII. Election and composition of works councils 


1. Election systems 


In some countries, there are simultaneous elections for all works councils. 
Examples include Belgium, Croatia and France. One of the perceived ad- 
vantages of this system is that the subject of worker involvement gets more 
publicity in the period during the election period, maybe resulting in higher 
voter turnout and more candidates. From the perspective of individual organi- 
zations, however, there may be some loss of flexibility. Simultaneous elec- 
tions often have a function in determining the popularity and representative- 
ness of different trade unions. 

In other countries, every firm organizes the elections itself, depending on 
the particular circumstances (for first-timers crossing the relevant threshold, pe- 
riod elapsed since the last elections, structural changes in the organization etc.). 
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2. Candidates 


As a standard, candidates can be proposed either by (a certain number of) 
individual employees and/or the unions. Usually candidates have to be em- 
ployed in the company for a certain minimum period of time. However, 
across Europe we see a range of variations, which may, moreover, well change 
over time. 

As mentioned before, the proportion of union members in works councils 
is far higher than the union density in society as a whole. This may be partly 
due to legal arrangements (monopoly for union candidates or other mechan- 
isms), but it also reflects the active role union members often play in the firm. 
In some countries only unions can nominate candidates. An example is Bel- 
gium. The same was the case in Poland, but in 2008 this was deemed uncon- 
stitutional by the Supreme Court. In Italy, two-thirds of the candidates are 
elected by the employees (usually all or almost all union candidates), the 
remaining third is appointed by the relevant unions (the three main confedera- 
tions and other unions that have signed the national collective agreement for 
the industry) in proportion to the votes the unions received in the election 
from the employees. 


3. Composition of the works council 


The rules and practices with regard to the composition of works councils show 
large differences across countries (and sometimes within countries as well): 


— In most countries, the works council is an employee-only body (in the 
Netherlands, legislation forbids the employer from being a member of 
the works council), but there are also countries where management takes 
part in the works council. Examples include Denmark (the Cooperation 
Committee), Belgium and Norway. 

— Several countries distinguish between blue- and white collar workers, 
with specific rules on their representation in works councils (Belgium). 

— There may be reserved seats for specific categories of employees (young, 
handicapped, flexible workers (see more below on flexible workers)). 
There may be seats reserved for higher personnel. 

— There may also be reserved seats for unions. Even where this is not 
the case, union members are usually overrepresented in works councils 
(e.g. in 2010, 77.3% of German works council members were linked to 
German Trade Union Confederation (Deutscher Gewerkschaftsbund — DGB) 
unions). In Norway, even though all employees can vote, unions are 
guaranteed a role in the composition of works councils. 

— There may be representativeness criteria to assure that different catego- 
ries (and their specific interests) are sufficiently represented. Germany 
recently introduced gender criteria. 
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4. Works councils and flex-workers 
a) Situation in Europe 


All over Europe, the number and proportion of flexible workers is rising. In a 
legal sense, flexible employment may take diverse forms: temporary agency 
work, fixed-term contracts, payroll, on-call work, (bogus) self-employment 
etc. 

These rising numbers of flex-workers pose an increasing problem to sys- 
tems of worker involvement that are explicitly and/or implicitly built on the 
assumption that organizations only or mainly employ employees under a 
permanent contract. 

There are different ways in which different categories of flexible workers 
can to a greater or lesser extent be incorporated in the I&C systems. These 
include: 


— Equal rights for full- and part-time employees. 

— Granting I&C rights to temporary workers, either in the temporary work- 
ers’ agency, the firm where they are employed, or both. 

— Granting, under certain conditions, I&C rights to categories of self-em- 
ployed workers. 

— Reservation of seats in the works council for flexible employees. 


b) The debate in the Netherlands 


In the Netherlands, I&C rights for flex-workers have been an issue since at 
least 1998. In that year, the so-called Flexicurity-Act was passed, with one of 
the aims being to strengthen the position of flex-workers. Part of this Act was 
granting I&C rights to temporary agency workers, who were granted I&C 
rights in the temporary agency. When they had, through the agency, worked 
for 24 months in one and the same company, they were granted I&C rights in 
that company as well. Every now and then the debate starts anew. In 2013, 
the standing Social and Economic Council Committee on the furthering of 
worker involvement (CBM) devoted part of its annual congress to this issue. 
Several organizations (the tax authority, the largest temporary workers’ agen- 
cy Randstad) gave presentations on how they dealt with the problem. One of 
the criticisms was the length of the 24-month waiting period; in Germany this 
period is only three months. At the same time, several speakers made clear 
there is an inherent tension between (often short-term) flexible work on the 
one hand and long term commitment and involvement in decision making in 
organizations. 
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IX. The scope of I&C issues 


1. Employee issues 


The Framework Directive 2002/14/EC gives an indication of the subjects 
which should, at a minimum, be included in the I&C involvement of employ- 
ees and/or their representatives. 

It is important to note that the basic idea behind this directive, and other 
directives with I&C provisions, is that employees and their representatives 
should be enabled to voice opinions on important management decisions 
if and to the extent that they have an impact on the employees and their inter- 
ests. In other words: not the (strategic) decisions as such, but their impact on 
employees is the delimitation of the I&C terrain. The decisions as such, like a 
merger or acquisition or a major investment, are not the subject of I&C 
rights, as long as (and to the extent that) they have no impact on employee 
interests. The background here is what is referred to as the principle of man- 
agement prerogatives, which is especially strong in Anglo-Saxon countries 
but is also dominant in continental Europe. 

A notable exception is the Netherlands, where works councils have a right 
to challenge major management decisions, even if these decisions have no 
major impact on the employees. 

The issue of managerial prerogatives is of course less present in the field 
of social arrangements, like working time arrangements, health and safety 
issues, training and education etc. However, when it comes to pay and the 
duration of working time (not rosters, but the number of hours per day of the 
week), we run into another limitation. In many countries these issues are 
either reserved for the unions or, alternatively, a matter for the individual 
employment contract. 


2. Works councils and terms of employment; works councils 
and individual employees; the right to strike 


The relation between I&C bodies and terms of employment is in many coun- 
tries a contested one. Especially subjects like pay and the length of the work- 
ing week are traditionally negotiated with the unions or, alternatively, are not 
negotiated by any employee representative but either are negotiated between 
the employer and the individual employee or are unilaterally (within the 
bounds of legislation, especially with regard to maximum working hours and 
minimum wages) fixed by the employer. In many countries works councils 
are explicitly excluded from negotiation on pay (like in Denmark). In other 
countries, however, works councils can negotiate binding collective agree- 
ments covering pay (like in Spain). In yet other countries, works councils 
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may negotiate, but the results are in principle not binding on individual em- 
ployees. 

When analysing the role of works councils in collective bargaining, two 
issues deserve attention and some elaboration. The first is the dependent 
position of works council members in their relation to the employer. In decid- 
ing on the levels of the terms of employment, there are bound to be winners 
and losers, so it is not a neutral or win-win situation. When unions conduct 
the negotiations, it is a fight between more or less equal parties. Because of 
the hierarchical relation between the employer and the employee works coun- 
cil members, there is a fundamental inequality when works councils conduct 
the negotiations, notwithstanding the legal protection — against dismissal and 
harassment by the employer — of works council members. 

The second issue is related to the continuing preference of many, mainly 
larger, employers for some kind of collective arrangement, avoiding time- 
consuming negotiations with a host of individual employees (economists 
would use the concept of transaction costs as the explanatory factor). Given 
the long-term downward trend in union density across Europe, the presence 
of unions is in many cases not self-evident anymore. 

Moreover, in cases where to some extent the problem of lower union pres- 
ence is solved by sector agreements (possibly with an extension mechanism), 
sector agreements are often deemed to be too general and inflexible, thus 
preventing tailor-made arrangements suited to the needs of individual com- 
panies and maybe also employees. One solution is to develop framework 
agreements at the sector level that can be elaborated in more detail at the 
company level by the employer and (representatives of) employees. These 
representatives may be the local or district union department but may also 
include the works council. 

This finally brings us to the relation between I&C and the individual em- 
ployment contract. The issue at hand is whether agreements between the em- 
ployer and the works council (or a comparable employee representative body) 
carry over to the individual employment contract. This is different for differ- 
ent countries and different subjects. As stated above, especially pay issues 
more often than not remain outside the scope of action of the works council, 
not least because unions oppose works council rights on pay. However, 
it seems that in several countries the pressure to grant works councils a say 
on pay has increased, mainly due to falling union membership levels. In Ger- 
many, works councils play an increasing role with regard to the opening 
clauses in collective agreements. 

In the majority of countries, works councils do not have the right to strike; 
this is usually reserved to the unions. There are some notable exceptions 
however for non-union worker representatives, including in Latvia, Lithuania 
and Romania. 
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X. Classification of I&C rights: from weak to strong 


Although much has already been written on the classification of I&C rights 
(from weak to strong), the subject needs some elaboration, mainly in relation 
to the issue of managerial prerogatives. 


1. Positive and negative rights 


Before we turn to the more traditional classification of I&C rights, I would 
like to present an alternative classification, between what are termed positive 
and negative rights. The latter one is rather straightforward and can be trans- 
lated as the right to say no.'? The former one is more blurred, but more or less 
starts from the presumption that employers and works councils are supposed 
to work together to reach the optimal or at least satisfactory solutions. Of 
course, we are looking here at a continuum, with negotiation situations prob- 
ably somewhere in the middle. 

The purpose of this classification is to draw a clear line between I&C 
rights that start from the presumption that employees are (or should be) an 
inherent part of the company and I&C rights that draw a sharp line between 
the employer on the one hand and employees on the other. 

The classification is also very much linked to other division lines (some al- 
ready mentioned above). Examples include: 


—  Systems/arrangements which stress the managerial prerogative vs. systems 
which allow (some) infringement of these prerogatives by I&C rights. 

— Systems/arrangements in which employees to some extent participate in 
the management of the company (mainly in countries with some form of 
EBLR), vs. systems where employees do not take part (and do not want 
to take part either). 

—  Systems/arrangements in which employee representatives are (alongside 
employee interests) supposed to take account of the interests of the com- 
pany as a whole vs. systems where employee reps solely advocate em- 
ployee interests. 


2. Information rights 


The right to information is the starting point of any form of meaningful I&C. 
The concept of information has been defined in several I&C directives, in- 
cluding the Framework Directive, the recast EWC Directive and the direc- 
tives on worker involvement in the SE and the SCE. As with I&C in general, 


12 Robbert H. van het Kaar, The right of inquiry (enquéterecht) in the Netherlands — 
a feature for trade unions for adjusting management decisions from outside a company?, 
2008, 132-136. 
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information rights, apart from general information on the running of and the 
forecasts for the firm, are more or less restricted to issues that have an impact 
on worker interests. The Netherlands are an exception, with information 
rights covering all-important (strategic) issues, whether they have a (direct) 
impact on the employees or not, and including management remuneration. 

Directly related to information rights is the possibility to make use of ex- 
ternal experts, to explain and validate information issues, especially complex 
legal and financial issues. Interesting examples of such rules can be found in 
Belgium and France. 

In all EU directives, as in almost all EU jurisdictions, the right to infor- 
mation does not include information that may cause damage to the company 
(business secrets). The decision to withhold information is in the hands of 
management but may under certain circumstances be challenged in court. 
Again, the Netherlands are an exception to this rule, entitling the works coun- 
cil to all relevant information. 

Moreover, the right to information may be restricted by securities law. The 
background here is the fear of insider trading. This has generally resulted in 
member states not allowing employee representatives to be informed earlier 
and more broadly than the general public. In several countries, this has result- 
ed in the curbing of existing I&C rights, although the thirteenth Directive on 
Public Offers”? explicitly allows for maintaining these rights. 

Counterpart to the right to information is the duty of confidentiality for 
employee representatives. These duties may be divided in three categories: 


— Business secrets. 

— Information that has been qualified as confidential by management. 

— Information (whether or not related to the second category) which may 
be deemed confidential by common sense (in other words: employee reps 
should themselves realize that the confidentiality duty applies. 


There is virtually no discussion on the first category. The second category is 
more contentious: employee reps often complain that management more or 
less automatically invokes the confidentiality clause. Although this may be 
challenged in court, legal proceedings take time and at least some measure of 
courage from the employee side, which taken together may be a bridge too 
far. The number of court cases where employee reps challenge the confidenti- 
ality clause invoked by management seems to be very limited. 

The third category is contentious as well. There are two opposite views. 
The first is that all information that has not been explicitly labelled confiden- 
tial can be shared by all. The second is that employee reps should behave in a 
responsible way and make their own valuation as to whether making infor- 


13 Directive 2004/25/EC of the European Parliament and of the Council of 21 April 
2004 on takeover bids, [2004] OJ L 142/12. 
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mation public may cause damage to the company. It is hardly surprising that 
the first view prevails in countries with relatively polarized industrial relation 
systems and the second one in countries with relatively smooth relations 
between management and labour. 


3. Consultation rights 
a) Consultation rights in general 


Like information rights, consultation rights have been defined (and sometimes 
redefined) in several EU directives on worker involvement. Over the years, 
legislation and jurisprudence have come to stress the importance of timely 
and meaningful consultation, with a view to an agreement being reached 
between management and employee reps. However, there is no duty to reach 
an agreement; in the end, the managerial prerogative prevails. As with infor- 
mation, consultation is in principle restricted to issues that have an impact on 
the employees. In practice, a large portion of the consultation focuses on 
limiting the number of dismissals and on redundancy payments. 

Consultation rights follow a continuum, from relatively weak to quite 
strong: 


— Mere consultation rights (which have been taken as the starting point, see 
above). Although there is no duty to agree, this consultation right is not 
toothless. In case of serious infringement of (information and) consulta- 
tion rights, the relevant court may declare certain management decisions 
null and void. 

— Consultation rights. Here, management has to postpone execution of the 
decision for a specified period after consultation has ended (varying from 
10 days to much longer; in Bulgaria, on certain issues the information 
period is two months and the consultation period is 45 days before exe- 
cution of the decision in case of redundancies). In Finland, in cases of 
dismissals, cooperation negotiations must last six weeks (less in smaller 
companies), but in the end management decides. 

— Consultation. Failing an agreement between management and employee 
reps, management has to postpone execution of the contested decision 
and the employee reps can go to court to challenge (parts of) the deci- 
sion. Alternatively, if the works council and the employer fail to reach an 
agreement, the issue may be brought to an external conciliation specially 
set up for the occasion, which then decides. An example of this is in Aus- 
tria. This may delay decision up to four weeks. Failing to comply with 
the consultation duties may lead to decisions being declared void or an- 
nulled (Netherlands) or may open the road to court where a duty can be 
imposed on the employer to comply (Czech Republic) or, alternatively, 
to pay substantial damages (Sweden) or fines (Croatia). With regard to 
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fines, the magnitude may be of prime importance for the employer deci- 
sion to comply or not. 


b) Consultation in the Netherlands 


In several respects, the Netherlands stand out in the I&C landscape. Several 
elements of the Dutch system have already been mentioned in earlier sections 
of this chapter. 


— There is no management right to withhold confidential information. 
— The right to information and consultation covers both the decisions as 
such and the consequences for the employees. 


When it comes to consultation on strategic decisions, the following character- 
istics stand out: 


— Again: consultation rights pertain to both the decisions as such and the 
(possible) consequences for the employees. Subjects include, apart from 
the usual subjects like restructuring, mergers and acquisitions, also major 
loans, investments and the granting of guarantees. 

— When the consultation process does not result in an agreement, manage- 
ment has to postpone executing the decision for one month (unless the 
works council decides otherwise). 

— During this month, the works council can challenge the decision in court. 


At first sight, the right to challenge decisions in court, given the extended 
scope of the information and consultation rights, seems a fundamental in- 
fringement on the managerial prerogative. However, further investigation 
shows that this is not the case. An analysis of the jurisprudence (period 
1979-present, some 300-400 court decisions) shows the following outcomes: 


— The works council wins when there has been no consultation at all. 

— The works council also wins when information is rendered too late (not 
in due time), when information is insufficient and/or incomplete, and 
when the underpinning of the decision is inconsistent or unclear. 

— The works council wins when management has not paid sufficient atten- 
tion to the possible effects of the intended decision on the employees and 
ways to cope with these effects. 

— Finally, the works council wins when management infringes on promises/ 
agreements made at an earlier stage. 

— In all other cases, management wins and can execute the intended deci- 
sion, thus upholding the principle of managerial prerogative. 
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4. Right of consent/veto 


This is the strongest I&C right, wholly or partly transferring management 
rights to labour, in the sense that labour can block management decisions. 
In Slovakia, the employer needs the consent of the works council for deci- 
sions on annual leave and decisions on performance systems. This right, if 
existing, usually pertains to working time arrangements (rosters, breaks etc.), 
training and education arrangements and health and safety issues. However, 
there are several reasons why this right does usually not result in absolute 
power for labour: 


— Labour can block certain (categories of) management decisions, but not 
initiate or take measures itself. 

— There may be court mechanisms that entitle management to challenge the 
works council veto, like in the Netherlands. In other countries, different 
forms of arbitration are used. 


XI. Addressee of [&C 


I. Who decides? 


An (often implicit) assumption of the I&C mechanism is that management 
and labour are involved in a consultation process, enabling labour to influ- 
ence (to a certain extent) management decision making, especially where 
decisions have a major impact on labour. This presupposes that management 
is in the formal and, moreover, factual position to actually take decisions. 

However, in the real world, management often does not have the power to 
take decisions by themselves, but is partly or wholly dependent on others. 
The main example of course is group structures: management of a subsidiary 
is subordinate to the head office. But there are other situations where deci- 
sions that have an impact on labour are wholly or partly in the hands of 
others. The main examples are: 


— Decisions taken by the annual general meeting (AGM) of shareholders 
(also outside group structures). 

— Decisions needing approval of a supervisory board, or the AGM, or may- 
be government authorities. 


This raises the question if and to what extent I&C rights and practices cope 
with these types of situations. 
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2. Group structures 


Many jurisdictions have introduced some type of umbrella works council 
structures to cope with group structures. Examples include Finland, the Neth- 
erlands and Germany. However, matters often remain complicated, especially 
in cross-border groups and even more so when the headquarters is located 
outside the EU (inside the EU EWCs may bring some relief at least). 

Sometimes, legal techniques may bring solutions. Primary examples in- 
clude different ways of piercing the corporate veil and transferring I&C obli- 
gation to higher levels in the group. 


3. Decisions by organs other than management 


One of the basic features of worker involvement is the assumption that man- 
agement makes the decisions and that the employees can influence these 
decisions through I&C mechanisms. However, there are decisions which can- 
not be taken by management because the authority lies elsewhere. Examples 
include the transfer of shares by shareholders, changes in the articles of asso- 
ciation of the company (competence of the AGM), or remuneration of man- 
agement (AGM and/or supervisory board). 

In countries with systems EBLR, part of this problem is solved because la- 
bour is itself a part of the company organs. However, in this chapter we do 
not deal with EBLR, but solely with worker involvement through I&C mech- 
anisms. 

In some countries the works council has (limited) rights allowing it to in- 
fluence decision making in the AGM. In the Netherlands, the works councils 
of larger public limited companies have the right of speech in the AGM as to 
management remuneration policy, appointment and dismissal of members of 
the executive and supervisory boards and major decisions that need to be 
approved by the AGM. The same is true for Bulgaria. 


4. Rights with regard to other companies 


In several countries, works councils are entitled to receive information on 
other companies that is of relevance to them, mainly in the case of impending 
mergers or acquisitions. Usually, this information should be provided by their 
own employer. Examples include Germany (since 2008). 
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XII. Internationalization and I&C 


1. General characteristics of internationalization and I&C 


This chapter focuses on national I&C, and not on transnational systems, due 
to lack of time and space. However, given the ever-increasing internationaliz- 
ation of companies, at least some remarks need to be made. 

Two related legal systems exist: the EWC Directive and the SE/SCE Di- 
rective. The systems have a lot in common: 


— I&C bodies consisting of representatives from different countries. 

— A basis on the principle of negotiations, with a fall back mechanism when 
no agreement can be reached. 

— I&C rights that are more or less comparable to those defined in the Frame- 
work Directive. 


The main differences are the thresholds for establishing the I&C body or 
mechanism (EWC only in the case of large companies) and the maximum 
duration of the negotiations (much longer in the case of an EWC). 

Notwithstanding the fact that the directives mentioned above solve some 
of the problems of internationalization, for several reasons major gaps con- 
tinue to exist between the increasing cross-border operations of companies 
and the still mainly national sets of I&C rules: 


— The relatively high thresholds of the EWC Directive, excluding a large 
number of companies; the SE Directive is no solution for this problem 
because only few companies with a sizable number of employees create 
SEs. 

— In some countries, national I&C rules are much stronger than the rules in 
the directives. 

— Compliance: as is the case with national I&C bodies, in many interna- 
tional groups no cross-border I&C mechanism exists, notwithstanding 
the legal obligation to establish such a system. 

— The scope of the directives is self-evidently restricted to the EEA, leav- 
ing out major global players from countries like the USA, Japan, China, 
Korea etc. (even when acknowledging that the EWC Directive contains 
a provision to somewhat allow for this problem). 


2. Some interesting examples 


When we consider the set of rules in the Framework Directive as specifying 
more or less standard (or normal) I&C rights (and probably practices), it is an 
interesting exercise to search for the needles in the haystack, i.e. the remark- 
able exceptions to the rule: 


188 Robbert H. van het Kaar 


— French works councils have the same information rights as shareholders 
and are entitled to receive the auditor’s report. 

— The right to address the AGM on several strategic issues (Netherlands); 
a comparable right for worker representatives in the AGM of joint stock 
companies and in the AGM of limited liability companies on employ- 
ment and social insurance issues (Bulgaria).'* 

— Reservation of seats in the works council for certain categories of em- 
ployees (apart from the traditional distinction between white- and blue- 
collar employees in several countries) such as the young, the handi- 
capped or flex-workers. 

— The right to challenge strategic decisions in court (Netherlands). 

— The right to speak to the potential buyer of a firm (Norway). 

— Extended training leave for works council members (Austria); works 
council members are entitled to three weeks paid training leave during 
their four-year period in office. In larger (200+ companies), one works 
council member is entitled to up to one year’s unpaid training leave. 

— Making use of external expertise (Austria Chamber of Labour, France). 

— In Norway, union representatives have the right to meet the directors of 
the company. These meetings are meant to give unions the opportunity to 
present their views to the owner’s representatives on the board of direc- 
tors. 

— The right of consent/veto in Sweden with regard to the use of sub-con- 
tractors (unless there is a genuine need for this type of work). 


XIII. The future of I&C from an EU perspective 


It seems that at least at the EU level, I&C has become a less contested subject 
than it has been in the past. There is no debate on I&C as a fundamental right 
as such. Many debates seem to have a rather more technical character, focus- 
ing on simplification of rules and streamlining procedures. Examples include 
the debate on the recast of the EWC Directive and the “fitness check” of three 
directives that contain I&C provisions (Transfer of Undertakings Directive, 
Framework Directive and Collective Redundancies Directive).'” However, 
some critics — mainly on the union side — have challenged the concept of 
simplification as an instrument to attack worker rights. 

A second observation is that there are no signs of impending (important) 
initiatives for change at the European level either. One can also doubt 


14 Blanpain/Lyutov (fn. 11) 28. 

15 “Fitness check’ on EU law in the area of Information and Consultation of Workers, 
SWD (2013) 293 final, available at: <http://ec.europa.eu/social/main.jsp?langld=en&catld 
=707 &newsId=1942&furtherNews=yes>. 
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whether such changes will take place in individual member states. Either the 
government (especially right-wing governments) are reluctant or outright 
opposed, or employers’ organizations are an obstacle to far-reaching changes 
in I&C rights. 

It seems therefore fair to conclude that no major changes in the legislative 
field are to be expected with regard to I&C in the near future. 

I&C legislation is commonly independent of the legal form of the com- 
pany: usually only the size of the undertaking matters. This is its strength, but 
it is also the weakness of I&C at the same time. Given the spread of all kind 
of company forms (some from the EU, but most from other member states) to 
other member states, pressure on participation systems that are tied to spe- 
cific legal (usually some type of EBLR) forms is increasing. To what extent 
companies actually try to avoid those types of participation is unclear, but the 
effect is a certain erosion of systems that mainly depend on the legal form, 
like the German system of Mitbestimmung.'® The accompanying weakness, of 
course, is that the average I&C arrangements do not enter the area of hard- 
core corporate decision making (with the possible exception of some parts of 
Dutch legislation). 


XIV. Concluding remarks 


The I&C landscape across Europe is in many respects very diverse with 
regard to actors, structures, subjects, (strength of) rights and even presence or 
absence. Still, the differences, however large, seem to have somewhat nar- 
rowed in recent years, partly due to the European legislature, but also because 
of the process of internationalization. 

Any (further) convergence will in all probability not be initiated by the EU: 
initiatives do not figure high (if at all) on the agenda. The chance of national 
initiatives does not seem large either. 

Any move forward will therefore have to come mainly from practice, es- 
pecially in countries where the occurrence of I&C is still scattered or even 
virtually non-existent. 


!6 For the economic aspects of Mitbestimmung see Alexander Dilger, Okonomik betrieb- 
licher Mitbestimmung: Die wirtschaftlichen Folgen von Betriebsräten, 2002. 
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I. Introduction 


Employee participation in China is also called “democratic management of 
enterprises”. The two have roughly the same connotation and denotation. The 
latter mainly summarizes its content from the perspective of enterprise gov- 
ernance while the former mainly summarizes its content from the perspective 
of the right of employees to participate in enterprise management. 

As in Germany and other European countries, the employee participation 
system in China consists of two levels: workplace level and board level. At 
workplace level, the main mechanism of employee participation is the em- 
ployees’ congress system. The Chinese employees’ congress is a special body 
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made up of employees’ representatives, which is highly similar to a works 
council in Germany and other European countries. At board level, the Com- 
pany Law provides for a system of employee representation on the board of 
directors and board of supervisors. The mechanisms for employees’ participa- 
tion at these two levels are closely related, although they differ in terms of the 
background of their creation and operational mode. This article mainly dis- 
cusses the employee participation system at workplace level, focussing on the 
employees’ congress system. 


II. The evolution of the employees’ congress system 


1. The employees’ congress system under the planned economy 


During the early years of the People’s Republic, China implemented a highly 
centralized planned economic system, under which almost all enterprises 
were state-owned or collective and employees were considered the “masters” 
of their enterprises. Employees’ congresses at that time, as organs of “power” 
through which employees participated in enterprise decision-making, man- 
agement and supervision, played an important role in enterprises.' In the mid- 
1980s, China began to implement a system of planned commodity economy,” 
and the enterprise management system gradually began to change. At that 
time, state-owned enterprises implemented a highly concentrated “system of 
overall responsibility by enterprise head (changzhang fuze zhi)’, whereby 
“the head played a central role in an enterprise” as the top manager of the 
enterprise.” Meanwhile the regulations also provided for the employees’ con- 
gress system so as to give full play to the role of employees in “deliberating 
on major decision-makings of enterprises, supervising administrative leaders, 
and upholding their own lawful rights and interests.””* From these legal provi- 
sions we can see that although employees’ congresses are given broad func- 
tions and powers,’ from 1986 they are no longer defined as “organs of power” 


' See Article 2 of H Z T WAWETREKZ BTA [Interim Regulations on Em- 
ployees’ Congresses in State-Owned Enterprises]. 

2 In October 1984, PAE yt A+ BP RERASA= KEK W [3 Plenary 
Session of the 12‘ CPC Central Committee] adopted KF 24% (hifil] BCE HE [Decision 
to Reform the Economic System], which stated that the socialist economic system was a 
system of planned commodity economy and that the key to reform of the economic system 
was to invigorate enterprises. 

3 See Article 45 of 2 RATA till DLE MLK [Law on Industrial Enterprises Owned by 
the Whole People] 1988. 

* Article 2 of ERMA Db eR TARR ASAPH [Regulations on Employees’ 
Congresses in Industrial Enterprises Owned by the Whole People] 1986. 

5 See Article 52 of 2 RATA till DLE MLE [Law on Industrial Enterprises Owned by 
the Whole People] 1986. 
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but as “bodies through which employees exercise the power of democratic 
management’. With the reform of the economic system, the dominant posi- 
tion of the employees’ congress changed. From the historical perspective, the 
emergence and development of the employees’ congress system was an in- 
stitutional arrangement adapted not only to the public ownership structure of 
enterprises and the socialist system, but also to the governance structure of 
state-owned enterprises at that time. Since at that time state-owned enterpris- 
es implemented and operated the system of “overall responsibility by enter- 
prise head” (where the heads of the enterprises were very powerful), rather 
than the modern corporate governance system, there were no shareholders’ 
meetings, boards of directors or supervisors, or other monitoring bodies; 
it was, therefore, necessary to control and supervise the power of enterprise 
heads and other managers through the employees’ congress.° In that light, the 
employees’ congress system and other systems of employee participation 
were important mechanisms supplementing and balancing the system of 
“overall responsibility by enterprise head”. Therefore, profound economic, 
political and social backgrounds existed for the emergence and development 
of the employees’ congress system in China. 


2. The employees’ congress system after the establishment 
of the market economy 


In 1992, China declared that the goal of economic reform was to establish a 
socialist market economy. Establishing a modern corporate system was also 
an important component of economic reform.’ It was against this background 
that in 1993 China promulgated the Company Law, which established a mod- 
ern enterprise system. Influenced by the existing system, the 1993 Company 
Law provided that a democratic management system should be established 
only in wholly state-owned companies and other state-owned limited liability 


° See WIRT [Xie Zengyi], ERZ WEM HAEE [The Role and Function of 
Employees’ Congresses], XIT [CASS Journal of Law] (3/2013), 111. In 1986, the 
central government issued three regulations at the same time, including the Regulations on 
the Work of Enterprise Heads in State-Owned Enterprises (SOEs) and the Regulations on 
Employees’ Congresses in SOEs, which also indicated the close relationship between 
“the system of overall responsibility by the enterprise director” and the employees’ con- 
gress system. 

HRHRRTEIHESELT ZF PA HI Fa] LA RE [The Decision of the 
Central Committee of the Communist Party of China on Some Issues Concerning the 
Establishment of the Socialist Market Economy], adopted at "P HHP 3258 + U Ja PRB 
REPERA [3" Plenary Session of the 14" CPC Central Committee] in Novem- 
ber 1993, clearly set the goals of further transforming the management mechanism of state- 
owned enterprises and establishing a modern enterprise system adapted to the market 
economy, with clearly-established ownership, clearly-defined rights and responsibilities, 
separation of government functions from the enterprise, and scientific management. 
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companies which were required to set up employees’ congresses.’ The Law 
did not require other types of company to set up an employees’ congress. 
However, since the introduction of the system of shareholders’ meetings, 
boards of directors and boards of supervisors, employees’ congresses no 
longer enjoy all the functions and powers provided for in the 1988 Law on 
Industrial Enterprises Owned by the Whole People, which was adopted in the 
era of the planned economy system.’ Therefore, the scope and method of the 
functioning of employees’ congresses have changed in the market economy 
system after the promulgation of the Company Law. In 2005, China revised 
the Company Law. In the 2005 Company Law, a general article provides that 
a democratic management system should be implemented not merely in state- 
owned companies, but in all types of company. However, the relevant provi- 
sions of the Company Law indicate that companies no longer have the obliga- 
tion to set up employees’ congresses,!? which become an optional, rather than 
a compulsory, body of a company. This is a significant change. 

In 2007, the Labour Contract Law was promulgated. Article 4 sets out the 
employer’s obligation of consultation: 


Where an employer formulates, amends or decides rules or important matters concerning 
the remuneration, working time, break, vacation, work safety and sanitation, insurance and 
welfare, training of employees, labour discipline, or management of production quota, 
which are directly related to the interests of the employees, such rules or important matters 
shall be discussed at the meeting of employees’ representatives or the general meeting of 
all employees, and the employer shall also put forward proposals and opinions to the em- 
ployees and consult with the labour union or the employees’ representatives on an equal 
basis, to decide on these rules or matters. 


Despite the above provision, the Law does not provide for the establishment 
or the organizational structure of an employees’ congress. Apart from the 
Labour Contract Law, the Labour Law and the Trade Union Law also contain 
general provisions on employee participation and the employees’ congress 
system. 

As major changes have taken place concerning the overall economic sys- 
tem in the country, the ownership structure and management system in enter- 
prises, and the role of employees’ congresses in enterprises, the rules relating 
to the employees’ congress in Regulations on Employees’ Congresses in 
Industrial Enterprises Owned by the Whole People of 1986 and the Law on 
Industrial Enterprises Owned by the Whole People of 1988 seem outdated 


8 Article 16 of A#]}& [Company Law] 1993. 

9 ER [Wang Baoshu] and EZ [Cui Qinzhi], FEAN [Theory of Chi- 
nese Company Law] (2000), 29. 

10 Article 18 of AH]}& [Company Law] 2005 provided that: “In accordance with the 
Constitution and other relevant laws, a company shall adopt democratic management in the 
form of employees’ congress or in other forms.” 
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and do not fit into the realities of employees’ congresses. Because the role of 
these two important pieces of legislation is extremely limited and the Compa- 
ny Law on the status and functions of employees’ congresses is rather vague, 
many provinces have adopted local regulations on employees’ participation 
or employees’ congress. For example, some local governments have adopted 
comprehensive regulations on the democratic management of enterprises 
(employee participation),'! while some others have adopted regulations on the 
employees’ congress.!” However, the contents of these local regulations are 
not identical. 

As an old and traditional system in China (although the related rules and 
realities have changed considerably in the past several decades), in recent 
practice employees’ congresses have been established and are playing a posi- 
tive role in many enterprises. According to statistics published by the All- 
China Federation of Trade Unions, by 2012 the employees’ congress system 
had been established in 4.049 million enterprises and public institutions, 
covering 80.8% of all enterprises and public institutions that had established 
grassroots trade unions and a total of 213.1 million employees in the whole 
country.!3 


1 Examples are: AZt AIA X ALE HEA) [Regulations of the Inner Mongo- 
lian Autonomous Region on Democratic Management of Enterprises by Employees] 2002; 
LL PEE EY BG ES FEAR BH] [Regulations of Shanxi Province on Democratic Management 
of Enterprises] 2005; 1HB EA GE FE fl [Regulations of Jiangsu Province on 
Democratic Management of Enterprises by Employees] 2007; REN 2M HAL Be ES A 
Zl [Regulations of Tianjin Municipality on Democratic Management of Enterprises by 
Employees] 2007; FSB EIR LEAL AF REA A] [Regulations of Henan Province 
on Protection of Democratic Rights of Employees] 2007; and SIEB “SL EE BER Bil 
[Regulations of Hubei Province on Democratic Management of Enterprises] 2007. By June 
2011, the provinces, autonomous regions and municipalities directly under the Central 
Government that had adopted regulations on democratic management of enterprises in- 
cluded Fujian, Inner Mongolia, Shanxi, Jiangsu, Tianjin, Henan, Hubei, Guizhou, Qinghua, 
Zhejiang, Jilin and Ningxia. 

12 Examples are: JIE AE MUIR TAR K SABI re a Hebei Province on 
Employees’ Congresses in Enterprises] 2003, $i 3E 2% E/K AYA KPA TREKS A HI 
[Regulations of Xinjiang Uygur Autonomous Region on ane Congresses] 2005, 
LL AR EMR TRA KEA LI [Regulations of Shandong Province on Employees’ Con- 
gresses] 2005, and BM AIR CRRA AP! [Regulations of Yunnan Province on Em- 
ployees’ Congresses in Enterprises] 2007. By June 2011, regulations on employees’ con- 
gresses had been adopted by the following provinces, autonomous regions and municipal- 
ities directly under the Central Government: Hebei, Xijiang, Shandong, Jiangxi, Yunnan, 
Heilongjiang. Hunan, Sichuan, Tibet, and Shanghai. 

3 rp te 4] ST SH ZE [Research Office of the All-China Federation of Trade 
Unions], 2012 fe LAA Ls LE Rt AH [2012 Statistical Bulletin on 
the Development of Trade Union Organizations and Trade Union Work], 15 March 2013. 
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As far as enterprises are concerned, by September 2012 there were 2.036 
million grassroots enterprise trade unions in the whole country;'* by the end 
of 2012, among enterprises that had already established trade unions, 88.08% 
of public enterprises and 85.53% of non-public enterprises had implemented 
the employees’ congress system.!>° Although most enterprises that have estab- 
lished trade unions have also implemented the employees’ congress system, 
the percentage of enterprises that have trade unions is not high. By 2012, 
there were 13.666 million enterprises in the whole country.'°If we compare 
the number of enterprises that have trade unions with the total number of 
enterprises in the country, we will see that the percentage is actually very 
low. Correspondingly, the percentage of enterprises that have already estab- 
lished employees’ congresses is also very low — lower than 15% of the total 
number of enterprises in the whole country. 


III. The role and significance of the employees’ congress 


Although many theories justify the system of employee participation in west- 
ern countries,!’ in China there is still significant debate on employee partici- 
pation including the role of the employees’ congress. Although great changes 
have taken place concerning the economic system, enterprise ownership and 
the system of enterprise management, the employees’ congress system is still 
of great significance and will play a positive role in enterprises in China. 
First, the employees’ congress system is conducive to communication bet- 
ween labour and management, thereby improving corporate governance and 
promoting scientific decision-making and its implementation. The system of 
employees’ congresses not only enables employees to better understand the 


4 rh fe & Fl St [Research Office of the All-China Federation of Trade 
Unions], 2012 FT ZSHEHMTSTERENR FI AHR [2012 Statistical Bulletin on 
the Development of Trade Union Organizations and Trade Union Work] (15 March 2013). 

5 YRS [Chen Hao], BHF EI) SAF REE ELE s al [Making an Effort to 
Create a New Situation in Democratic Management of Enterprises], in LA H4& [Work- 
ers’ Daily], 12 October 2013. 

16 See 2012 FE A Hig EA AIL [Development of Market Subjects in China in 
2012], available at: <http://www.saic.gov.cn/zwgk/tjzl/zxtjzl/xxzx/20 1301/P0201301 10600 
723719125 .pdf>. 

17 The theories include “enterprise-in-itself (Unternehmen an sich)” theory, corporate 
social responsibility theory, stakeholder theory, human capital theory, and economic demo- 
cracy (industrial democracy) theory, which have all demonstrated from different perspec- 
tives the legitimacy and reasonableness of democratic management of enterprises or em- 
ployee participation. See WH žx [Xie Zengyi], FAK EMSA [The Role and 
Function of Employees’ Congresses], Y% =% W 3% [CASS Journal of Law] (3/2013), 
112-115. 
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reasons for and objectives of corporate policy-making, operation of the com- 
pany, and where the interests of the company lie, but also enables company 
investors and managers to better understand the working conditions of front- 
line employees and the concrete conditions of company operation, thus pro- 
moting communication between labour and management, correct corporate 
decision-making and effective implementation of corporate policies. In Ger- 
many, some also argue that worker representation improves the decision- 
making process and improves the chance of workers accepting decisions 
taken by management.!® 

Moreover, employees’ congresses are conducive to employees’ participa- 
tion in democratic supervision and to giving full play to the information 
advantages of employees as insiders in supervising the making and imple- 
mentation of corporate policies, thereby avoiding or reducing mistakes in 
decision-making or acts harming corporate interest by the management. One 
research paper shows that labour representation on corporate boards brings 
valuable first-hand operational knowledge to corporate board decision-mak- 
ing. This information improves the monitoring capability of the board and 
reduces agency costs within the firm.'? 

Second, the employees’ congress system is conducive to improving the 
system of grassroots democracy and safeguarding the democratic rights of 
employees. In China, the employees’ congress system is not only an econom- 
ic system or enterprise management system, but also an important system of 
grassroots democracy. It can be said that the employees’ congress system is 
one of the practical forms of the democratic system in enterprises in China. 
Therefore, the employees’ congress system has important political signifi- 
cance that transcends its economic functions. 

Third, the employees’ congress system is conducive to safeguarding the 
rights of employees and constructing a harmonious labour relationship. The 
employees’ congress system enables employees to express their views and 
participate in decision-making on matters that directly concern their own 
interests and to learn about the future of the enterprise through communica- 
tion and dialogues with the enterprise management. This, therefore, is condu- 
cive to realizing cooperation and is beneficial to both labour and manage- 
ment, reducing misunderstandings and conflicts between employees and en- 
terprises, and constructing a harmonious labour relationship. 


18° Bernd Waas, Employee Representation at the Enterprise in Germany, in Hiroya 
Nakakubo/Takashi Araki, Systems of Employee Representation at the Enterprise, 2012, 71 
(90). 

19 Larry Fauver/Michael E. Fuerst, Does Good Corporate Governance Include Em- 
ployee Representation? Evidence from German Corporate Boards, 82 Journal of Financial 
Economics (2006), 673. 
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Of course, the employee participation system including the employees’ 
congress system has always been a controversial issue, both in China and in 
other countries. Even in Germany, critics argue that the system of employee 
participation has been too rigid and gives employees too many rights. 7° 
Indeed, from economic and empirical points of view, it is difficult to find 
evidence to prove whether employee participation has a positive or negative 
impact on corporate performance. Even in Germany, which has a well- 
developed employee participation system, it is generally believed that there is 
no statistical evidence showing that an employee participation or co-deter- 
mination system has any negative or positive impact on corporate perfor- 
mance.?! Therefore, assessment of an employee participation system includ- 
ing the employees’ congress system should not be based on economic consid- 
erations only; historical, social and cultural factors should also be taken into 
account. 


IV. Characteristics of the employees’ congress system 


Due to the historical background and other reasons, the Chinese employees’ 
congress system has the following characteristics: 

First, the employees’ congress system is closely linked to the enterprise 
ownership structure. Since the employee participation system in China was 
established at a time when publicly owned enterprises were in a dominant 
position, it has a greater influence and role in state-owned and collective 
enterprises (especially in state-owned enterprises) than in other types of en- 
terprises. Currently, the influence of both the employees’ congress system 
and the system of employee representation on boards of directors and super- 
visors is much greater in publicly owned enterprises than in non-publicly 
owned enterprises. Particularly in current legislation and policy documents at 
both central and local levels, employees’ congresses in state-owned and col- 
lective enterprises still enjoy much bigger power than those in other types of 
enterprises. 

Second, trade unions are closely related to the employees’ congress system 
and other employee participation systems. In terms of relevant legislation and 
practice, although trade unions and employees’ congresses differ from each 
other in nature and status, the two are closely related to and highly integrated 
with each other. 

In practice, the employees’ congress is an important platform for trade un- 
ions to perform their functions. For example, the Trade Union Law provides 


20 See Waas (fn. 18) 71 (91). 
21 NIM Bx [Xie Zengyi], HARSH xe fie DBE HE YB [The Role and Function of Employ- 
ees’ Congresses], FW 3% [CASS Journal of Law] (3/2013), 114. 
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that trade unions shall organize employees to participate in democratic deci- 
sion-making, democratic management and democratic supervision through 
the employees’ congress system or other democratic management system. 
If an enterprise violates the provisions of the employees’ congress system or 
other democratic management systems, the trade union can request correc- 
tions and ensure that employees exercise their rights of democratic manage- 
ment pursuant to the law.” In terms of the above provision, without a trade 
union, it would be highly difficult for the employees’ congress to function 
well. Moreover, the daily working body of the employees’ congress and trade 
unions is shared. The Trade Union Law provides that: “The working commit- 
tee of the trade union of a state-owned enterprise is also the working body of 
the employees’ congress, in charge of the daily work of the employees’ con- 
gress and checking and supervising the implementation of the resolutions 
passed by the employees’ congress.””> The 2012 Provisions on the Demo- 
cratic Management of Enterprises take a step further by providing that the 
working committee of trade unions in an enterprise, whether state-owned or 
not, shall be the working body of the employees’ congress, and is responsible 
for the routine work of the employees’ congress.” Thus, the organization of 
the trade union and employees’ congress is highly integrated. In addition, 
employees’ congresses also participate in drafting and adopting collective 
agreements. For example, the Labour Contract Law provides that the draft of 
a collective contract shall be presented to the employees’ congress or all the 
employees for discussion and approval.” This is significantly different to the 
model in most European countries, where works councils are legally excluded 
from the possibility of negotiating collective agreements even if there are 
some exceptions.” 

Therefore, in China the trade union and the employees’ congress are inte- 
grated and complement each other. In practice, the existence of a trade union 
is an important basis on which the employees’ congress plays its role, where- 
as the employees’ congress is an important platform for the trade union to 
play its role; without the former, it would be difficult for the latter to exist; 
without the latter, it would be difficult for the former to play its role. 

Third, the employees’ congress system goes hand in hand with the employ- 
ee participation system at board level. Compared with the employee parti- 
cipation system in western countries, Chinese law has provided not only for 


22 Articles 6 and 19 of 4k [Trade Union Law] 1992. 

3 Article 35 of L427 [Trade Union Law] 1992. 

4 See Article 22 of KL QE FEM [Provisions on the Democratic Management of 
Enterprises]. 

25 Article 51 of 97344 Hl} [Labour Contract Law] 2007. 

6 Sylvaine Laulom, System of Employee Representation in Enterprises in France, in 
Nakakubo/Araki (fn. 18), 51 (56). 
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employees’ congresses as an important platform for consultation and co- 
determination by employees and management, but also a system of employee 
participation at board-of-directors and board-of-supervisors levels. One of the 
important characteristics of the Chinese system of employee participation is 
that all enterprises are required to have employee representatives on the board 
of supervisors and all state-owned enterprises are required to have employee 
representatives on the board of directors.” This shows that employee repre- 
sentation at board level is relatively strong in China in comparison to other 
countries. 


V. The powers and organizational structure 
of employees’ congresses 


As there is no national law or regulation specifying the general powers or 
functions of an employees’ congress, according to current provincial legis- 
lation, in general, employees’ congresses have the following functions and 
powers: (i) to deliberate on and approve draft collective agreements; (11) to 
elect employees’ representatives on boards of directors and supervisors; 
(iii) to discuss draft internal rules and regulations of the enterprise or other 
major issues that directly concern the interests of employees; and (iv) to su- 
pervise implementation by the enterprise of labour laws and regulations, 
collective agreements and labour contracts, and other employment-related 
laws and regulations.” Therefore, the functions and powers of employees’ 
congresses mainly concern matters directly related to employees. Employees’ 
congresses do not intervene in matters that do not directly concern employ- 
ees, such as corporate decision-making relating to business, capital and mar- 
ket operations. Therefore, the main functions of employees’ congresses can 
be summarized as “consultation” and “supervision”. According to some local 
legislations and practices in China, the functions and powers of employees’ 
congresses of state-owned and collective enterprises are not the same as those 
of non-public enterprises. Apart from those enjoyed by employees’ congress- 
es in all enterprises, employees’ congresses in publicly-owned enterprises 
also have the power to: (i) deliberate and put forward suggestions on major 
corporate decisions; (ii) deliberate on and approve corporate decisions on 
matters that directly concern employees’ interests, such as pay, working time, 
rest and holiday, life welfare, rewards and punishments, redundancy, employ- 


27 Articles 45, 52, 68, 109, 118 of A HJ¥K [Company Law] 2005. 

238 See Article 6 of WIA MILA E SHA [Regulations of Jiangsu Province on 
Democratic Management of Enterprises] 2007, and Article 14 of SIEBEN RE EER H 
[Regulations of Hubei Province on Democratic Management of Enterprises] 2007. 
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ee arrangement in corporate restructure, and the like; and (ili) supervise and 
appraise the work of senior executives.” 

As for election of members of an employee’s congress, according to local 
legislations and practices at provincial level, representatives of an employees’ 
congress are usually elected directly by all employees and their number is 
determined by the number of employees in an enterprise. The election of 
representatives is similar to election of representatives of works councils in 
Germany and France.” 


VI. Major problems in the current 
employees’ congress system 


Although the institution and practice of the employees’ congress have a long 
history in China, many problems still exist in current laws and regulations, 
which have not been revised and improved along with the economic reforms 
and change of the enterprise management system in recent decades. 


1. Dispersed and unsystematic legislation 


The provisions on employee participation in China including the employees’ 
congress system are dispersed among a large number of laws, regulations, 
and policy documents, such as the Labour Law, the Trade Union Law, the 
Company Law, the Labour Contract Law, the Law on Industrial Enterprises 
Owned by the Whole People, Regulations on Employees’ Congresses in 
Industrial Enterprises Owned by the Whole People, and Regulations on the 
Democratic Management of Enterprises. The disadvantages of such a de- 
centralized system of law are clear: first, the dispersed content of legislation 
is not conducive to its dissemination and implementation and often leads to 
contradictions and conflicts between different provisions; and, second, the 
relevant pieces of legislation have not been revised and updated in a timely 
manner along with the change of situation. For example, the Regulations of 
1986 and the Law of 1988 are far outdated both in terms of general principles 
and in terms of concrete contents to be able to meet the new situation brought 
about by reforms in enterprise ownership and corporate governance. The slow 
development in national laws indicates that the method for establishing an 
employee representation system including the employees’ congress system in 


2 See Articles 6 and of Wap GP VR ES PLA [Regulations of Jiangsu Province 
on Democratic Management of Enterprises] 2007, and Articles 7, 8 and 9 of REITS LER 
TR FL fi) [Regulations of Tianjin Municipality on Democratic Management of 
Enterprises by Employees] 2007. 

30 See Waas (fn. 18) 71 (76). See also Laulom (fn. 26) 51 (56-57). 


Hh 


202 XIE Zengyi 


the market economy system in China remains a difficult and controversial 
topic. 


2. Fragmentation and inconsistency of the employees’ congress system 


Because no unified and complete national legislation on employees’ congress 
exists, a large number of local regulations have been adopted in this field by 
governments at provincial level. However, the contents of these local regula- 
tions are not consistent with, and are even significantly different from, each 
other. Since these regulations involve the governance structure and mode of 
operation of enterprises as well as the rights of employees, these differences 
in legislation are unfair and unreasonable to both enterprises and employees 
in different areas. 


3. Weak enforcement mechanism 


Although current legislations in China provide for various systems of em- 
ployee participation, enforcement of these systems is still weak. Some of 
these systems lack a basis for enforcement or corresponding legal liability. 
Although some local regulations require enterprises to establish employees’ 
congresses, if the enterprise fails to do that, it seems that it is difficult to force 
the enterprise to comply with the regulations.*'As a result, employees’ rights 
to participation are not widely implemented. 


VII. Issues that need to be solved in the 
employees’ congress system 


1. The relationship between the employees’ congress and trade unions 


The relationship between the system of employee participation and the trade 
unions is complex, whether in China or in western countries: generally speak- 
ing, it is both a relationship of cooperation and complementarity and a rela- 
tionship of competition and counterbalance. 

The above analysis shows that in China a close relationship exists between 
the employees’ congress system and the trade union system. However, in 
theory, a distinction between them must be made because of the different 


31 For example, in Jiangsu Province, the local Regulations on Employee Participation 
in 2007 provide that if an employer refuses to organize an employees’ congress, the local 
labour agency can send an order to the enterprise and if the employer refuses to follow the 
order, the labour agency can fine the employer and the management. See Article 28 of 
UL op A EL ES Ef FLA A] [Regulations on Employee Participation in Enterprises of 
Jiangsu Province] 2007. 
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nature of these two systems. First, the foundation of the two systems is dif- 
ferent: the employees’ congress is a system based on the status of all employ- 
ees of an enterprise and, in theory, every enterprise can have an employees’ 
congress and every employee can be elected as a representative, whereas 
a trade union is not established in all enterprises, nor does its membership 
necessarily cover all employees in an enterprise. Therefore, the employees’ 
congress system and the trade union mechanism should not be confused with 
each other. Second, as far as legal relationship and legal status are concerned, 
a trade union is mainly an external mechanism by which employees carry out 
collective negotiation with enterprises on working conditions and terms. 
Moreover, the trade union and the enterprise are in an equal relationship 
with each other. A trade union itself may become a legal person in China.”? 
In contrast, the employees’ congress system is mainly an internal mechanism 
by which employees participate as members of their enterprise in the internal 
management and supervision of the enterprise. Importantly, employees’ re- 
presentative bodies rather than trade unions usually should not participate in 
collective bargaining. In addition, as internal organs of an enterprise, em- 
ployee representative bodies usually lack independence from the enterprise. 
Third, the ways by which the two mechanisms play their roles are different. 
When a trade union fails to reach an agreement with the enterprise in collec- 
tive bargaining, it may take action, such as calling for a strike. However, the 
main purpose of the employee participation mechanism is to promote cooper- 
ation and communication between management and employees. Therefore, 
employees’ representative bodies must act peacefully and may not take indus- 
trial action. 

Although trade unions and other employees’ representative mechanisms 
are different in that respect, a review of foreign systems and practices shows 
that there is also a relationship of cooperation and complementarity between 
trade unions and other mechanisms for the representation of employees. For 
example, although works councils are legally independent from trade unions 
in Germany, in reality there are many interactions between works councils 
and trade unions.* In that light, considering the special nature of the trade 
union system and the employees’ congress system in China, it is still current- 
ly necessary to maintain a relationship of a high degree of integration and 
cooperation between the two systems. Of course, in the long term, attention 
should be paid to the differences, and further exploration of the relationship 
between the employees’ congress and the trade union is needed. 


32 See Article 14 of Ly [Trade Union Law] 1992 in China. 
33 Waas (fn. 18) 71 (73). 
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2. The relationship between the employees’ congress system 
and corporate ownership structure 


Currently, employee participation systems in China, especially the employ- 
ees’ congress system, are mainly implemented in state-owned enterprises. 
However, some provinces have adopted local regulations that require all 
enterprises to set up employees’ congresses. For example, the 2007 Regula- 
tions on Employee Participation in Enterprises in Jiangsu Province provide 
that all enterprises must establish an employees’ congress system.*4 Similar 
provisions can be found in other local regulations. However, as mentioned 
above, these local regulations have provided for the functions and powers for 
employees’ congresses in state-owned and collective enterprises and for those 
employees’ congresses in non-publicly owned enterprises, with the former 
being broader than the latter.’ Since the functions and significance of the 
employees’ congress system are to ensure employees’ participation in and 
supervision over the operation of the enterprise, appropriate participation by 
employees can raise the operational efficiency of an enterprise, and corporate 
governance structures established by enterprises of different types of owner- 
ship in accordance with the Company Law are almost identical, it seems that 
an identical system of employees’ congress should be implemented in all 
enterprises regardless of their ownership structure. Moreover, different sys- 
tems of employees’ congress in enterprises with different types of ownership 
seems unfair to employees of different enterprises. 

On the other hand, there are also justifications for giving special functions 
and powers to employees’ congresses in publicly owned enterprises, especial- 
ly state-owned enterprises. First, they are conducive to overcoming the situa- 
tion in which the owners of state-owned enterprises exist only in name. The 
shareholders’ rights in state-owned enterprises are often exercised indirectly 
by the government or agencies authorized by the government. In the absence 
of enterprise owners, giving employees’ congresses more power to participate 
in policy-making is conducive to strengthening supervision over manage- 
ment, by giving full play to the employees’ information advantage, and in 
upholding the interests of both state-owned enterprises and the state as the 
enterprise owner. Second, the functions and powers of employees’ congresses 
of state-owned enterprises, as a traditional institutional arrangement, have 
their institutional inertia and therefore should not and cannot be easily changed. 
Although many traditional state-owned enterprises have been restructured and 


34 Article 5 of Wap A PVR ES ELA H] [Regulations of Jiangsu Province on Demo- 
cratic Management of Enterprises] 2007. 
35 See Articles 6 and 7 of (LAA ARE RELA WB! [Regulations of Jiangsu Province 
on Democratic Management of Enterprises] 2007, and Articles 7, 8 and 9 of KETT ELAR 
LEE FLA) [Regulations of Tianjin Municipality on Democratic Management of 
Enterprises by Employees] 2007. 
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incorporated, no fundamental change has been made to their mode of owner- 
ship. Only their organizational modes and governance structures have changed. 
Correspondingly, it is also difficult to fundamentally change the functions 
and powers of employees’ congresses in state-owned enterprises. Third, for- 
eign experience shows that it is not necessary to implement exactly the same 
mode of employee participation mechanism in all industries or enterprises. 
For example, in Germany, modes of codetermination at board level are de- 
termined by the number of employees in the enterprise.” In France, similar 
rules exist concerning the duty of employers to organize a works council 
election.*’ In addition, in Germany, the mode of codetermination in the super- 
visory board for the coal and steel industries is different from that for other 
industries.’ Therefore, it is reasonable for state-owned and collective enter- 
prises to implement a special employees’ congress system in light of their 
historical tradition and their own particular conditions. 


3. The position of the employees’ congress in the enterprise 


A core question relating to the operation of the employees’ congress system 
is exactly what role the employees’ congress should play under the modern 
enterprise system. The above analysis shows that the main functions of em- 
ployees’ congresses are “consultation” and “supervision”. Such a role is in 
line with the structure and trend of development of modern corporate govern- 
ance. 

It is also a mainstream approach in other countries to make “consultation 
and supervision” the main functions of employees’ representative bodies. The 
OECD Principles of Corporate Governance 2004 point out that where stake- 
holders participate in the corporate governance process, they should have 
access to relevant, sufficient and reliable information on a timely and regular 
basis and that stakeholders, including individual employees and their repre- 
sentative bodies, should be able to freely communicate their concerns about 
illegal or unethical practices to the board.*? From the above, we can see that 
the Principles also stress access to information and supervision over compa- 
nies as the main powers of stakeholders. Therefore, future Chinese legisla- 
tions should adopt this principle that the main functions of the employees’ 
congress are consultation and supervision, namely to have access to relevant 
information, to put forward their opinions and suggestions, and to supervise 
corporate management. The extent of the power of the employees’ congress 


36 Waas (fn. 18) 71 (85-86). 

37 Laulom (fn. 26) 51 (56). 

38 Manfred Weiss/Marlene Schmidt, Labour Law and Industrial Relations in Germany, 
2008, 250-251. 

3 OECD: OECD Principles of Corporate Governance 2004, 47, available at: 
<http://www.oecd.org/corporate/oecdprinciplesofcorporategovernance.htm>. 
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should not subvert the general power configuration of the shareholders’ meet- 
ing, the board of directors, the board of supervisors, and managers of an en- 
terprise provided for by company law. In other words, the employees’ con- 
gress should not intervene excessively in decisions on the business operation 
of an enterprise. Even in Germany, which has a highly developed employee 
participation system, employees’ representative bodies, namely works coun- 
cils, still follow the principle of “non-interference in the decision-making 
autonomy of the enterprise”.*° China should also follow this principle in de- 
signing the powers and functions of employees’ congresses. Only in this way 
can we ease the concerns of enterprises about employees’ congress and en- 
courage more of them to establish one and give fuller play to its role. 


4. The unification and consistency of legislation 


As mentioned above, currently no national unified legislation exists in rela- 
tion to the employees’ congress system in China. The relevant provisions are 
dispersed among different laws, regulations and policy documents, making 
the system highly difficult to implement. Therefore, China needs to adopt a 
national law or regulation on employment participation or the employees’ 
congress so as to create consistency in the applicable laws, which is condu- 
cive not only to unity of the corporate governance structure, but also to the 
equal protection of employees’ rights. 


5. Strengthening the implementation mechanism 
and improving the legal liability system 


As mentioned above, the percentage of enterprises with an employees’ con- 
gress is low, which is partly because of the weak implementation mechanism 
of the system. Whether or not an enterprise has established an employees’ 
congress does not affect the enterprise in any way. As result, legal provisions 
on the employees’ congress system have become optional provisions for 
enterprises. In adopting future legislations on employee participation or em- 
ployees’ congresses, China should strengthen the mechanisms for restraint 
and legal liability so as to give more legal binding force to the employees’ 
congress system. 


4 See Rüdiger Krause, Employee Participation System in Germany (lecture given 
at the Law School of Renmin, University of China, on 19 October 2009), available at: 
<http://www.cnlsslaw.com/list.asp?unid=5950>. 
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VIII. Conclusions 


China has a long history of employee representation systems at the workplace 
level since the foundation of the People’s Republic, and the employees’ con- 
gress is the main body of representation. In the planned economy system, the 
employees’ congress played an important role in the operation of enterprises. 
With reform of the economic system, and changes of corporate ownership 
and corporate governance, the role and function of the employees’ congress 
have become weak and vague. In the background, there is no uniform nation- 
al law or regulation concerning employees’ congress, which leads to inconsist- 
ency of legislations in different areas. In reality, and due to historical reasons, 
employee’s congresses in publicly owned enterprises have played a greater 
role than those in private enterprises. 

In recent years, China has adopted a series of laws to protect the individual 
rights of employees, such as the Labour Contact Law, the Labour Dispute 
Mediation and Arbitration Law, the Employment Promotion Law, and so on. 
But there has been less development of legislation about collective labour 
relations. In China, many issues in the system of employee participation need 
to be solved, particularly the employees’ congress system. These issues in- 
clude the question of how to handle the relationship between employees’ 
congresses and trade unions, whether the same or different modes of repre- 
sentation should be adopted in enterprises with different types of ownership, 
and the role and function of the employees’ congress in the enterprise. 
At present, the urgent priority is the adoption of a national law or regulation 
(and its implementation mechanism), on employee participation or the em- 
ployees’ congress, based on the old laws and local rules, in order to overcome 
differences and inconsistencies between local regulations and further clarify 
the power and organization of the employees’ congress. 
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I. Introduction 


Employee participation in company boards gives employees a voice in the 
corporate structure of companies and is therefore embedded in corporate law. 
According to the definition in Article 2(k) of Directive 2001/86/EC supple- 
menting the Statute for a European company with regard to the involvement 
of employees!, the term “participation” not only covers “the influence of the 
body representative of the employees and/or the employees’ representatives 
in the affairs of a company by way of the right to elect or appoint some of the 
members of the company's supervisory or administrative organ”, but also the 
employees’ “right to recommend and/or oppose the appointment of some or 
all of the members of the company’s supervisory or administrative organ.” 
Although still highly controversial, many EU Member States have instituted a 
model of employee participation: in two-tier board structures such as in Ger- 
many, it takes place in the supervisory boards, whereas, in one-tier board 
systems, it is integrated into the boards of directors of bigger public limited 
companies or private limited companies. By using corporate law as a legal 
tool to give employees a voice in the company, corporate law has made an 


' [2001] OJ L 294/22. 
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important step toward a company law recognizing not only the interests of the 
shareholders but also those of employees as company stakeholders. 

Employee participation in company boards must be distinguished from 
other forms of employee involvement. In contrast to employee representation 
through works councils (Betriebsräte), workers’ delegates (délégués du per- 
sonnel) or joint committees (e.g. comités d’entreprise or conseils d’entreprise), 
which primarily deal with workplace-related issues such as discipline, work- 
ing time schemes or restructuring processes, board level employee participa- 
tion gives employees the power to participate in the decision-making process 
of the company and thereby in the determination of the company’s strategy.” 
Board level employee representation is also to be distinguished from forms of 
employees’ financial participation that provides them with influence in the 
management of the company of their employer:? the bundling of the voting 
rights of employee shareholders may give them a representation on the com- 
pany’s supervisory board or board of directors.* French law even guarantees 
representation of employee shareholders on the supervisory board or the board 
of directors when they hold at least 3% of the company’s capital.” But even in 
these cases financial participation of employees needs to be distinguished 
from employee participation in boards: as a matter of fact, representatives of 
employee shareholders in boards primarily act in the interest of the group of 
employee shareholders and not for the sake of the company’s workforce as a 
whole. Furthermore, financial employee participation schemes differ from 
employee participation systems in that the latter follow the principle “one 
man, one vote” whereas employee stock ownership plans allow an accumula- 
tion of voting rights in the hands of one employee shareholder. 

This paper aims to provide a short overview of this type of employee voice 
at the company level that has developed in Europe since the end of World 
War II. First (II.), the existing types of this form of collective voice of em- 
ployees in boards, and their involvement in different corporate governance 


2 For a more detailed assessment of the differences between workplace related employ- 
ee involvement and employee participation in boards, see Manfred Weiss/Achim Seifert, 
Der europarechtliche Rahmen für ein “Mitbestimmungserstreckungsgesetz”, Zeitschrift für 
Unternehmens- und Gesellschaftsrecht (ZGR) 2009, 542 (564 et seq.). 

3 The EU recommends the promotion of financial employee participation: see Council 
recommendation 92/443/EEC of 27 July 1992 concerning the promotion of participation by 
employed persons in profits and enterprise results (including equity participation), [1992] 
OJ L 245/53. 

* E.g. in 1992 Krupp AG established an employee stock ownership plan and guaranteed 
its employee shareholders one seat on the supervisory board. See Theodor Fabri, Die Klein- 
aktie, 1959, 85, and Richard Passow, Die Aktiengesellschaft, 2"4 ed. 1922, 261 et seq. 

5 Cf. Article L. 225-23 French Commercial Code. For a more in-depth analysis of this 
model, see Bernard Saintourens, Actionnariat salarié et gouvernement de l’entreprise en 
droit frangais, Bulletin de droit comparé du travail et de la sécurité sociale 2001, 149 et seq. 
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structures and national industrial relations settings shall briefly be outlined. 
The second part of the paper (III.) will deal with the impact of the establish- 
ment of a European internal market on employee participation in boards. In 
this context, the impact of the European Company, cross-border mergers, and 
the European Court of Justice’s (ECJ) new interpretation of freedom of estab- 
lishment under Article 49 TFEU on systems of employee involvement in the 
boards shall be examined in more detail. 


II. Board-level employee participation 
in the EU Member States 


Employee participation in company boards was established, for the first time 
in Europe, in Germany. It goes back to § 70 of the German Works Council Act 
(Betriebsrätegesetz) of 1920° and has been considerably intensified in the 
aftermath of World War II in the Federal Republic of Germany. First and 
foremost, it was an isolated national experiment. However, this German expe- 
rience was picked up by several initiatives of the European Economic Com- 
munity (EEC) in the late 1960s and early 1970s contributing to its dissemina- 
tion in Europe (1.). As a result, a number of Member States established a 
regime of employee participation in boards (2.), whereas other Member States 
such as the UK have refused to institutionalize board level participation, after 
intense debate (3.). These national models vary with respect to the corporate 
governance system (4.) as well as with respect to the system of industrial 
relations in which they are embedded (5). 


I. The European (Economic) Community as “transmission belt” 


From the late 1960s the EEC has served as a “transmission belt” to set in mo- 
tion a debate in the Member States on whether a form of board-level employ- 
ee participation should be established in their national legal orders. Both the 
debate on the European Company Statute, in particular since the Commis- 
sion’s Proposal of 1970 that included employee participation in supervisory 
boards,’ and on the 1972 Draft of a 5“ Directive on company law,® providing 


© RGBI. 1920 I 147 et seq. This provision was concretized by the Act on the posting of 
Works Council Members in the supervisory board (Gesetz iiber die Entsendung von Betriebs- 
ratsmitgliedern in den Aufsichtsrat) of 15 February 1922 (RGBI. 1922 I 209). 

7 Cf. Vorschlag einer Verordnung (EWG) des Rates über das Statut für europäische 
Aktiengesellschaften, [1970] OJ C 124/1. For a fuller analysis see Sandra Schwimbersky/ 
Michael Gold, The European Company Statute: A tangled history, in Jan Kremers/Michael 
Stollt/Sigurt Vitols, A decade of experience with the European Company, 2013, 49 et seq. 

8 Kommission, Vorschlag einer fünften Richtlinie zur Koordinierung der Schutzbestim- 
mungen, die in den Mitgliedstaaten den Gesellschaften im Sinne des Artikels 58 Absatz 2 
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board-level employee participation of one-third in public limited companies 
of 500 or more employees, have furthered the discussion in many EEC Mem- 
ber States on board-level employee participation. Thus, the Netherlands im- 
plemented the so-called Structuurregeling in 1971,’ Denmark!" and Sweden!! 
adopted Companies Acts providing board-level representation for employees 
in 1973, and Luxembourg adopted, in 1974, an Act establishing board-level 
representation in public limited companies employing more than 1,000 em- 
ployees.'? In other Member States the debate did not result in the recognition 
of a system of board-level employee representation: in the UK,” for instance, 
the question was discussed under the label of “industrial democracy”, but did 
not lead to the enactment of a board-level representation model (although 
there have been some experiments of employee involvement in the boards of 
privatized companies and the so-called Bullock Commission favoured the 
establishing of board-level employee representation). As to France,!* an ex- 
tensive debate took place in the 1970s, but it was only in the 1980s, under the 
Presidency of Francois Mitterand, that a (weak) model of employee represen- 
tation in boards was established.'> 


des Vertrages im Interesse der Gesellschafter sowie Dritter hinsichtlich der Struktur der 
Aktiengesellschaft sowie der Befugnisse und Verpflichtungen ihrer Organe vorgeschrieben 
sind, [2005] OJ C 131/49. For an assessment of the political debate around the 5" Directive 
on Company law cf. Thomas E. Abeltshauser, Strukturalternativen fiir eine europäische 
Unternehmensverfassung, Eine rechtsvergleichende Untersuchung zum 5. Gesellschafts- 
rechtlichen EG-Richtlinienvorschlag, 1990, 20 et seq. 

° The Structuurregeling will be analyzed infra 1. b). 

10 For an overview of the Danish example, see Paul Krüger Andersen, Employees’ Co- 
Determination in Danish Companies, in Theodor Baums/Peter Ulmer, Unternehmens-Mit- 
bestimmung der Arbeitnehmer im Recht der EU-Mitgliedstaaten - Employees’ Co-Deter- 
mination in the Member States of the European Union, 2004, 11 et seq. 

!! On the Swedish Model of employee representation in the boards, see Anders Victorin, 
Employee participation on the company board: The Swedish experience, in Baums/Ulmer 
(fn. 10) 125 et seq. 

12 Loi instituant des comités mixtes dans les entreprises du secteur privé et organisant 
la représentation des salariés dans les sociétés anonymes (Mémorial A No. 35 of 10 May 
1974, 620 et seq.); since the Act of 31 July 2006 (Loi portant introduction d’un code 
du travail) (Mémorial A No. 149 of 29 August 2006, 2456 et seq.), the adoption of the 
Luxembourg Labour Code, employee co-determination is now regulated by Articles L. 426-1 
et seq. Luxembourg Labour Code. 

13 For the example of the UK see infra 3. with further references. 

14 A first extensive debate took place after the publication of the so-called “Sudreau- 
Report” that recommended the establishment of board-level representation for employees 
(“ouvrir une voie nouvelle de participation: la cosurveillance”): cf. Pierre Sudreau, La 
réforme de l’entreprise, 1975, 95 et seq. 

15 For an overview of the historical development of board-level employee representa- 
tion in France, see Achim Seifert, Mitbestimmung im monistischen Leitungssystem: Frank- 
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2. Examples for countries with employee participation in boards 


As a result of this debate in the 1970s, and later developments, 19 of the 
27 EU Member States had by 2007 institutionalized a system of employee 
involvement in boards.'® Thus, the idea of giving employees a voice in the 
management of the company has become widespread in Europe. It is beyond 
the limits of this paper to outline all national models that exist in the EU 
Member States. The following analysis needs therefore to reduce complexity 
and is, for this reason, limited to two different models of employee involve- 
ment in boards: the model of board employee representatives (who are direct- 
ly or indirectly elected by the company’s workforce), that goes back to the 
German example (a), and the Dutch system that gives works councils the 
right to propose candidates for a certain number of members of the super- 
visory board (b). 


a) Employee representation on boards: the German example 


In most of the EU Member States that provide a form of employee participa- 
tion in boards, this involvement takes the form of employee representation. 
The workforce of the company shall directly or indirectly elect a certain 
number of representatives to defend their interests within the company’s 
supervisory board or board of directors. Pursuing this model, employee in- 
volvement in boards is structured according to the representation principle.’ 
As a general rule, employee representatives acquire the same rights and du- 
ties as the shareholders’ representatives when becoming a member of a 
supervisory board or a board of directors. However, the national models vary 
considerably regarding the level of employee participation and the way the 
employee representatives are elected. The most prominent and far-reaching 
example in this context is the German system of employee participation in 
boards. As mentioned above, it has served as a point of reference for the 
debate on employee participation in boards in other European countries. This 
may justify expanding on it in the present context. 


reich und Luxemburg als Beispiele, in Christoph Teichmann, Verhandelte Mitbestimmung, 
2015 (forthcoming). 

16 Cf. Berndt Keller/Frank Werner, Arbeitnehmerbeteiligung in der Europäischen Aktien- 
gesellschaft (SE) — Eine empirische Analyse der ersten Fälle, WSI-Mitteilungen 2007, 604 
(609 et seq.).; see also Berndt Keller/Frank Werner, Arbeitnehmerbeteiligung in der Euro- 
päischen Aktiengesellschaft (SE) — Empirische Befunde und (un-)erwartete Konsequenzen, 
WSI-Mitteilungen 2009, 416 (419 et seq.). 

17 For a fuller analysis of the implications of this representation model, see Otto Kahn- 
Freund, Industrial Democracy, Industrial Law Journal (ILJ) 6 (1977), 65 (77 et seq.). 
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Since the end of World War II, three different models have been brought 
into practice in Germany.'® The Act on Co-Determination in the coal and 
steel industry of 1951! provides for an equal number of shareholder and em- 
ployee representatives in the supervisory board of companies of the coal and 
steel industry, which employ 1,000 or more employees and are organized in 
the legal form of a public or private limited company. The shareholders 
bench, as well as that of the employees, consists of five seats. The election of 
the supervisory board’s chairperson (“the eleventh man”) follows a complex 
procedure aimed at ensuring that he or she is neutral and impartial. Both sides 
shall agree upon a candidate. If there is no agreement, a conciliation proce- 
dure shall take place. Only the shareholders’ meeting can reject the elected 
candidate, and only for a substantial reason. A shareholders’ refusal may 
initially be reviewed by the competent Court of Appeal, but a second share- 
holders’ meeting may decide autonomously on the basis of a substantial rea- 
son confirmed by the court. Today, only few companies are covered by this 
sector specific model, established in the aftermath of World War II. 

The second model has its roots in the 1952 Works Constitution Act 
(Betriebsverfassungsgesetz), which in 2004 was replaced by the Act on board- 
level representation by one third.”° It applies to all companies employing 
more than 500 persons and organized in the legal form of a public limited 
company, a private limited company, a partnership limited by shares, a mu- 
tual insurance company, or a co-operative. It allows employees to elect one 
third of the members on the supervisory board and thereby gives employees 
only a limited influence in the board. 

A third model has been established by the 1976 Act on Co-Determination 
(Mitbestimmungsgesetz)”' that applies to companies organized in the legal 
form of a public limited company, a private limited company, a partnership 
limited by shares, or a co-operative, and employing more than 2,000 employ- 
ees. The shareholders as well as the employees have an equal number of 
representatives on the supervisory board. The employees’ bench is composed 
of employees of the company and union representatives. All employees’ 
representatives are elected by the company’s workforce. At first sight, this 
model guarantees full equality between “labour and capital”. Despite this parity 


'8 For a brief summary of the key elements of the German system of board-level repre- 
sentation, cf. Manfred Weiss/Marlene Schmidt, Labour Law and Industrial Relations in 
Germany, 2008, paras. 248-260. For a more in-depth analysis of the German model, cf. 
Otfried Wlotzke/Hellmut Wißmann/Wolfgang Koberski/Georg Kleinsorge (eds.), Mitbestim- 
mungsrecht, Kommentar, 4" ed. 2011. 

19 Gesetz über die Mitbestimmung der Arbeitnehmer in den Aufsichtsräten und Vor- 
ständen der Unternehmen des Bergbaus und der Eisen und Stahl erzeugenden Industrie of 
21 May 1951, BGBl. 1951 1347. 

20 Drittelbeteiligungsgesetz of 18 May 2004 (BGBl. 2004 I 974). 

2! Mitbestimmungsgesetz of 4 May 1976 (BGBl. 1976 I 1153). 
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of representation, the shareholders are predominant, however, because the 
board’s chairperson, elected by the majority of the shareholders’ representa- 
tives, has a second vote in the event of any ballot resulting in a tie. The chair- 
persons’ casting vote allows the shareholders to take the final decision as 
long as they vote in unison. 

Further, most of the other European countries that have instituted a system 
of employee participation in boards follow the representation principle. In 
France, for instance, the company’s workforce elects its representatives on 
the boards of public limited corporations (sociétés anonymes).” In Luxem- 
bourg, the company’s personnel delegation(s) are entitled to appoint one-third 
of the members of the board of directors or — in a dualistic corporation — of 
the supervisory board of public limited corporations (sociétés anonymes) em- 
ploying at least 1,000 employees.” § 110 of the Austrian Works Constitution 
Act (Arbeitsverfassungsgesetz) even goes further by entitling the Works 
Council to occupy one-third of the seats in the supervisory board of public or 
private limited corporations by sending a corresponding number of its mem- 
bers to the board. In Sweden, board-level employee involvement does not 
rely on elections of the workforce or the appointment of works councils or 
other bodies but on trade unions: they shall appoint the employee representa- 
tives on the boards.” 


b) Employees’ right to submit proposals for board members 


Not all national models of board level participation establish a direct or in- 
direct representation of employees on boards. The Dutch model of employee 
participation in the supervisory boards (Raad van commissarissen) of large 
companies (Structuurregeling) differs from this model in that it does not give 
employees the right to elect their representatives, but only the right to pro- 
pose to the shareholders’ meeting a certain number of candidates for the 
supervisory board. Thus, this system only guarantees employees a certain in- 
fluence in designating some of the members of the supervisory boards of 
large companies. The model has its roots in an Act of 1971 and was signi- 
ficantly reformed in the year 2004.” 


22 For France, cf. Articles L. 225-1 et seq. Commercial Code and Act on the democra- 
tization of the public sector. 

°3 Cf. Article L. 426-1 et seq. Luxembourg Labour Code. 

* For more details see Susanne Kalss, Die Arbeitnehmermitbestimmung in Österreich, 
in Baums/Ulmer (fn. 10) 95 et seq. 

25 See Reinhold Fahlbeck, Employee Participation in Sweden, in Ulrich Jiirgens/Dieter 
Sadowski/Gunnar Folke Schuppert/Manfred Weiss, Perspektiven der Corporate Govern- 
ance — Bestimmungsfaktoren unternehmerischer Entscheidungsprozesse und Mitwirkung 
der Arbeitnehmer, 2007, 132 (146 et seq.); Victorin (fn. 11) 125 et seq. 

2 For an analysis of the Dutch model of board-level participation, cf. Antoine Jacobs, 
Collectief Arbeidsrecht, 2" ed. 2005, 267 et seq. 
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The Structuurregeling applies to all public limited companies (Naamloze 
Vennootshap) and to private limited companies (Besloten Vennootschap) whose 
capital exceeds 16 million Euro, in which a company council (Ondernemings- 
raad) has been established, and which employs at least 100 employees in the 
Netherlands.” The members of the supervisory boards of public and private 
limited companies are elected by the shareholders, who vote on the proposal 
of the supervisory board. The influence of the employees in this procedure 
essentially consists in the company council’s right to propose candidates for 
one-third of the board seats.’ The supervisory board may object to the com- 
pany council’s proposal if the proposed candidate(s) do not have the neces- 
sary aptitude. In this case, the company’s council and supervisory board shall 
try to find a compromise and, if necessary, a representative of the Amsterdam 
Court’s Company Chamber” will be involved in order to mediate between 
the parties. In the end, the Company Chamber takes a compulsory decision on 
whether the supervisory board’s objections against one or several candidates 
proposed by the company council are justified. Once the candidates of the em- 
ployees’ side are accepted by the supervisory board, it remains for the share- 
holders’ meeting to elect the members of the supervisory board. In the event 
that the shareholders’ meeting does not elect the proposed candidates, the 
company council needs to present other candidates who can obtain the ap- 
proval of the majority of the shareholders. 

Thus, the candidates elected after having been proposed by the company 
council are not employee representatives and differ therefore from most of 
the other systems of board-level participation in Europe, where employees 
directly or indirectly elect a certain number of board members. As all the board 
members are elected upon the company council’s proposition and accepted by 
the majority in the shareholders’ meeting, the Dutch model tends to avoid 
conflicts within the supervisory board resulting from the one-sided pursuit of 
employees’ interests by their representatives. Consequently, board-level rep- 
resentation and trade union activity are separated from each other (see infra 
5.a). The Dutch model therefore relies much more on the idea of cooperation 
in the company than, for example, the German model. 


27 Cf. Article 2:153(2) and 2:263(2) Civil Code (Burgerlijk Wetboek). 

28 In order to facilitate the selection process for company councils and supervisory 
boards of companies covered by the Structuurregeling, the Dutch social partners have 
established a register with persons who are susceptible to become board members (Natio- 
naal Register voor stimulerend toezicht): see <http://www.nationaalregister.nl/>. 

2 The Company Chamber (ondernemingskamer van het gerechtshof te Amsterdam) is 
part of the Court of Amsterdam and has judicial functions in the field of corporate law. 
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3. The UK as an example of a country resisting participation in boards 


The UK probably is one of the best examples of a European country that 
rejects the idea of employee board-level participation. As a matter of fact, the 
institutionalization of board-level representation by one-third was envisaged 
in the 1970s. For this purpose, the government established a commission that 
rendered its report in 1977 (Bullock report).*° Moreover, it established, during 
the 1970s, employee representation on the board of the British Steel Corpora- 
tion (which gave the unions a right to nominate a number of worker directors 
to the board of directors and which existed for only a few years).*! The Brit- 
ish Post Office also introduced employee representation at board level.”? Both 
companies were under the dominant influence of the then government. 

It is interesting to note that these experiments failed and that the UK has 
never established a system of employee involvement at board level, even 
though the Bullock report (1977) recommended the creation of an employee 
representation of one-third in the board of directors of companies employing 
more than 2,000 employees.” The main reasons for such reticence, or even 
resistance, towards employee board-level participation have been the em- 
ployers’ reluctance to share their management power with employee repre- 
sentatives and a widespread fear (also on the employees’ part) that employee 
involvement in boards may subordinate employee representatives to the com- 
pany interest and, by this, restrain them from representing the employees’ 
particular interests in boards: hence, the objection has been that involvement 
in boards may expose employee representatives to a “conflict of duties”, 
thereby diminishing solidarity among employees and undermining the unions’ 
collective bargaining power.” Thus, industrial relations in the UK essentially 
relies on collective bargaining and the idea of countervailing powers in the 
labour markets, but not on the idea of a cooperation of unions and manage- 
ment within the company. Another reason for the failure of board-level em- 
ployee participation in the UK was the coming to power of the Conservative 
Party under Margret Thatcher in 1979, who were hostile towards the idea of 
incorporating the employee voice into the company. However, it is interesting 


30 See the Report of the Committee of Inquiry on Industrial Democracy, London 1977 
(“Bullock report’); the Trade Union Congress (TUC) also favoured, at that time, the estab- 
lishment of board-level representation under the label of “industrial democracy”; cf. TUC, 
Industrial Democracy: A Statement of Policy, 1974. 

31 See also Bernd Atenstaedt, Mitbestimmung der Arbeitnehmer im Board britischer 
Kapitalgesellschaften, 1987. 

32 For an assessment of these worker or employee directors, see Eric Batstone/Anthony 
Ferner/Michael Terry, Unions on the Board: An Experiment in Industrial Democracy, 1983. 
See also Atenstaedt (fn. 31). 

33 Cf. Report of the Committee of Inquiry on Industrial Democracy (fn. 30) 92, 128 et seq. 

34 In this sense, cf. in particular Kahn-Freund ILJ 6 (1977), 65 (77 et seq.). 
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to note that in recent times the question of board-level employee participation 
is being resurrected as the British Trade Union Congress (TUC) has again 
placed it on its political agenda.” 


4. The embedding in different corporate governance structures 


Employee participation in boards is embedded in the structures of corporate 
law. Its concrete form and impact therefore varies according to the corporate 
governance structure in which it is integrated. Corporate governance may 
differ from country to country. In order to avoid getting lost in different na- 
tional corporate governance systems, it seems sensible to generalize in the 
present context and to distinguish between systems that integrate employee 
involvement in two-tier board structures and those embedding the employee 
voice in a one-tier board structure. 


a) Board-level employee participation in two-tier board structures 


The ideal example of the embedding of board-level representation in a two- 
tier board structure is probably the German Mitbestimmung that institutional- 
izes the employee voice in the supervisory board (Aufsichtsrat). The Austrian 
and the Dutch models are also integrated in a dualistic board structure and 
take place in the supervisory board.*© Other national systems allow both board 
structures, the one and two-tier systems, and leave it to contractual freedom to 
make the choice between the two corporate governance models.>’ 

Content, as well as extent, of employee influence in a two-tier board struc- 
ture essentially depends on the competences the supervisory board has in a 
given (national) corporate governance system. A few remarks on the German 
example may illustrate the functions of supervisory boards. As the name 
indicates, the supervisory board shall control the board of directors.”® This 
control is realized by the board of directors’ reporting duties vis-a-vis the 
supervisory board, and also by the inspection of books and other company 
documents by the supervisory board.” Additionally, some business affairs 
that are determined by the articles of the company or by the supervisory 
board’s by-laws require the approval of the supervisory board (preventive 


35 See TUC, Workers on board: The case for workers’ voice in corporate governance, 
September 2013, available at: <https://www.tuc.org.uk/sites/default/files/Workers_on_board_0. 
pdf>, requiring a mandatory system for the representation of workers on company boards. 

36 For the Dutch model cf. supra 2. b); for the Austrian system see $ 110 of the Works 
Constitution Act (Arbeitsverfassungsgesetz). 

37 E.g. France (Article 225-57 et seq. Commercial Code) and Luxembourg (Article 
60bis-1 et seq. Act on commercial corporations [Loi concernant les sociétés commerciales]). 

38 Cf. § 111(1) German Stock Corporation Act (Aktiengesetz — AktG). 

> Cf. § 111(2) AktG. 
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control):*° in the event that the supervisory board refuses its approval, the 
board of directors may invoke a shareholders’ meeting that may overrule the 
supervisory board’s refusal (this requires majority of at least three-quarters of 
the votes). Moreover, the supervisory board is authorized to convene a share- 
holders’ meeting if this the company interest requires this.*! Regarding the 
company’s financial reporting, the supervisory board examines the annual 
accounts as well as the Management Discussion and Analysis (MD&A).”” 
And, finally, the supervisory board commissions the auditor, elected by 
the shareholders’ meeting, to carry out the audit. Beyond these rights, the 
supervisory board shall appoint the members of the board of directors and 
is entitled to revoke their appointment (but only for a substantial reason 
[wichtiger Grund]).“ This brief overview of the German system shows that 
the supervisory board performs an important role in the company’s manage- 
ment even though it does not conduct the day-to-day business of the com- 
pany. Hence, employee representatives on supervisory boards may play an 
important role. 

However, this employee influence may be reduced by the supervisory 
board’s internal organization. In practice, the boards are normally subdivided 
into committees* in which employees are not represented or are under- 
represented in relation to the statutory percentage of seats they have in the 
supervisory board.’ This is not only the case for Germany where the courts 
have accepted the complete exclusion of employee representatives from 
board committees as long as there are substantive reasons justifying that 
employees have no representative within a board committee; in case that such 


4 Cf. § 111(4) AktG. According to 3.3 of the German Corporate Governance Code, 
these business affairs shall refer to transactions of fundamental importance and shall “include 
decisions or measures which fundamentally change the asset, financial or earnings situa- 
tions of the enterprise.” 

+ Cf. § 111(3) AktG. 

42 Cf. § 170 and 171 AktG. 

43 Cf. § 111(2)Gii) AktG. 

“4 Cf. § 84(1) and (3) AktG. 

45 Commission Recommendation of 15 February 2005 on the role of non-executive or 
supervisory directors of listed companies and on the committees of the (supervisory) board 
(2005/162/EC, [2005] OJ L 52/51) even recommends the creation, in listed companies, of a 
Nomination Committee, a Remuneration Committee and an Audit Committee. 

* An exception is provided by Article 95(1) Directive 2013/36/EU of 26 June 2013 on 
access to the activity of credit institutions and investment firms etc. ([2013] OJ L 176/338) 
for the financial sector. According to this provision, financial institutions that are signifi- 
cant in terms of their size, their internal organization and the nature, scope and the com- 
plexity of their activities must establish a remuneration committee within its board of 
directors or its supervisory board. This committee shall include one or more employee 
representatives if employee representation on the management body is provided for by 
national law; cf. Article 95(2)(ii1) Directive 2013/36/EU. 
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a substantive reason is missing, a complete exclusion of employee representa- 
tives is not in line with the purpose of employee participation law. *’ But also 
the national laws of other EU Member States such as France and Luxembourg 
do not require an employee representation within board committees.** Through 
this widespread corporate practice, employees may be excluded from the pre- 
paration of the board’s important decisions and may suffer an information 
deficit in their decision-making. This may considerably affect the efficacy of 
employee participation in supervisory boards. 

The implementation of employee involvement in supervisory boards does 
not prevent employees from having an influence on the composition and 
activity of the board of directors. In Germany, for instance, boards of direc- 
tors submitted to the 1951 Act on Co-Determination in the mining and steel 
sector shall have a works director (Arbeitsdirektor) who cannot be elected 
against the votes of the majority of the employees’ representatives in the 
supervisory board in the supervisory board and whose main function is 
to deal with the human resources management of the company.” Also the 
German Act on Co-Determination of 1976 requires that a works director be 
appointed in the board of directors of every co-determined corporation.~° 
But contrary to the 1951 Act, the appointment of a works director does not 
require the approval of the employees’ representatives. As far as can be seen, 
other national legal systems have not extended employee participation in the 
supervisory boards to the boards of directors. 


b) Board-level employee involvement in one-tier board structures 


In one-tier board structures employee participation is implemented in the 
board of directors. In many Member States this structure is the only existing 
legal model! or is at least the predominant in practice.” The national systems 
vary considerably. The French public limited company’s structure is tradition- 
ally highly centralized in the hands of a Président-Directeur-Général (PDG) 
whose dominant influence on decision-making in the board may considerably 


47 Cf. Bundesgerichtshof (BGH) [Federal Supreme Court] 17.5.1993 — II ZR 89/92, 
BGHZ 122, 342, 355 et seq.; see also BGH 25.2.1982 - II ZR 102/81, BGHZ 83, 144 et seq. 

48 For an analysis of the French practice, see Bénedicte Bertin-Mourot/Marc Lapötre 
(Observatoire des dirigeants LSCI - CNRS), Gouvernement d’entreprise: fonctionnement 
des organes de contrôle et rôle des représentants des salariés — Rapport d’ étude, Paris 2003, 
52 et seq., who differentiate employee representation in board committees according to 
different types of committees. 

Cf. § 13 of the 1951 Act on the Co-Determination in the mining and steel industry 
(Montan-Mitbestimmungsgesetz). 

50 Cf. § 33 Act on Co-Determination (Mitbestimmungsgesetz). 

>! This is e.g. the case for the UK: cf. Paul Davies, in Laurence Gower/Paul Davies, 
Principles of Modern Company Law, 8" ed. 2008, Chapter 14. 

5 E.g. in France and Luxembourg. 
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limit the role of the other directors and, consequently, the employee voice in 
the board. Despite these differences, employee participation in one-tier board 
structures seems to give employee representatives a more powerful position 
than in a dualistic company structure: indeed, they are not only involved in 
the control of management in supervisory boards, but also participate in the 
management company’s day-to-day business. Some authors therefore pre- 
sume a surplus value that one-tier systems concede to employee representa- 
tives on boards compared to participation in the supervisory board.” 

Despite these fears, it appears that employee representation in one-tier 
board systems is very close to employee representation in the two-tier system 
as it has been summarized above (supra a). In fact, there are mechanisms which 
limit the influence of employee representatives on the board of directors on 
the day-to-day business of the company. Thus, employee representatives 
normally only have the status of non-executive directors and therefore do not 
take the day-to-day decisions that executive directors do. Moreover, empirical 
evidence from some countries shows that employees are, as in the case of 
two-tier board structures, not represented or under-represented in the board 
committees.’* In practice, employee participation in one-tier board structures 
therefore often differs in an insignificant way from employee representation 
in supervisory boards as in the German system. As the effects of the one-tier 
and two-tier board structures are increasingly converging, employee partici- 
pation in one-tier and two-tier board structures also seems to be on the way to 
converge. 


5. The embedding in different national industrial relations systems 


The effects of employee participation in boards also depends on the national 
industrial relations setting in which it is integrated. As much as the national 
landscape of collective labour relations differs considerably from one country 
to the other, the concrete role and weight of board-level employee representa- 
tion may also differ considerably according to the relationships between em- 
ployee representatives and representative bodies of other levels. Two of these 
interactions with other institutions of collective labour law merit special at- 
tention: the relationship between employee participation in boards and trade 
unions on the one hand, and the interaction between employee representatives 


> For the German context see e.g. Martin Henssler, Unternehmerische Mitbestimmung 
in der Societas Europaea — Neue Denkanstöße für die Corporate-Governance-Diskussion, 
in FS Peter Ulmer, 2003, 193 (201), and Roland Wolf, Zukunft der Mitbestimmung — eine 
Skizze, in Arbeitsrecht im sozialen Dialog, FS Wißmann, 2005, 489 (501). 

5 For the French and Luxembourg examples cf. Seifert (fn. 15). 

> See Peter Böckli, Konvergenz: Annäherung des monistischen und des dualistischen 
Führungs- und Aufsichtssystems, in Peter Hommelhoff/Klaus J. Hopt/Axel v. Werder, Hand- 
buch Corporate Governance, 2™ ed. 2009, 255 (267 et seq.) with further references. 
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on boards and other elected employee representatives within the company 
such as works councils or joint committees on the other. 


a) Interaction with trade unions 


Employee participation in boards gives employees an additional channel to 
defend their interests, beside freedom of association and collective bargain- 
ing. The interactions between these two levels of collective voice are very 
complex. An integration of unions into the boards may diminish solidarity 
among employees and by this may affect the collective bargaining system. 
But, from the company’s perspective, this may also lead to serious conflicts 
of interest. As a result of these frictions between both levels of employee in- 
volvement, every system of employee participation must determine the rela- 
tionship between unions and employee participation in boards. 


aa) The risk of conflicts of interest 


In a number of national systems, trade unions are integrated into employee 
board-level representation. In the Swedish system, for instance, the unions 
represented in the company even have the right to appoint the employees’ 
representatives on the board. In this model, board-level employee representa- 
tion is conceived as a tool in the 